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I ntroduction

Acti on 6 of t he OECD®OG s Base Er osi on and Profidt
Treaty Abuseo.

The initial Discussion Draftthe September repodnd the Follow Up Work published on 21
November contain a number of far reach@gngego tax treatiesvhich are being proposed in order

to achieve theobjective of preventing treaty abusé.n par ti cul a-abudev®d® tneswt sia
proposed:

a) A APrdiParmosegest 06 (PPT); and
b) A Limitation-on-Benefits (LOB) clause.

The lrishTax I nstitute fully endorses thhimnesOEOHDOS ov
international taxsystemand addressing the inappropriate use of tax treatidswever,we are

concerned that the current proposal have serious unforeseen comqsences for smadr countries

such aslreland which could ultimately curtail the use of treatiesthypayers based ismalker
economiesand thus impact on their ability to trade globally.

Clearly this is not what is intended Bytion 6 but careful studyf the consequences of the proposed
tests in their current forpmighlights significant difficulties for smaélr economieghat simply donot
arise for largeeconomiesnd therefore a very concerning imbalance is created.

We believe that any proposals should not impact on location decisions where real substance and
activity are envisaged.



Summary of recommendations

The particular concerns for smallcountries can be summarised as follows, with suggested changes
to adaess these concerns.

A. Principal Purposes Test (PPT)

Businesses operating in a large country will find it much easier to conclude that they pass a PPT than
businesses operating in a sraatiountry.

A companycarrying out arrangements and transactiong large economy will find it easier to
demonstrate th@atural business advantages that afieen that economy than a companyn a
smaller economy. Tlsenaturally occurring bugiess advantages in an econam likely to be more
seltevident tharany possible tax treaty benefii§the economy is large rather than small.

In a smaller economygreater weight is likely to attach to the specific business attributes of the
taxpayer, the transaction and thdneeasudngithabemefitd s st ¢
from the transaction or arrangement), rather than the infrastructure and market size of the economy.

In this context, it more likely that the positive benefits of access to the tax treaty to avoid double
taxation in relation tdhe cross border transaction or business arrangements will be more @vident
the case of the taxpayer based in the smaller ecanbhiigy benefittould more easilybe identified as

one of the main benefithatariseto that taxpayefrom thecross bordetransactionSmaller country
businesseface considerablencertainty as to whether they can ever pas$®®iE test and actually

may find it impossible ta@onclude with certainty that thedo so.If the test is to remain part of the
Action 6 proposalsthen it needs to be substantially-deafted.

In our view, the PPBnd commentary on the rusdould be drafted in a manner that does not impact

on the certainty of access to treaty benefits for locally resident companies with the knock on adverse
impactthat uncertaintycreates onnvestment location decisions for any business activity where it is
intended that real substance and managerial control over the income flows related to that activity will
be located in the territoryln addition, the applicath of any PPT to Collective Investment Vehicles
(ClVs - funds that are widely held, hold a diversified portfolio of securities and are subject to
investoi protection in the country in which they are established) should be precluded as CIVs are
generally nbused for treaty abuse purposes.

B. LOB
The Publicly Traded test

1 Companiesbasedinsm&alt ount ri es often lvellbeyondthes fhar¢gs Af oot
and indeed are often commercially required to have such footprints due to their smaller home
markets Theywill have difficulty passing a test which requires senior management to spend
most of their time and exercise day to day responsibility in the emaduntry. This
Amanagement timeo criterion shotastat exhngplesr e mov e
should be included to demonstrate that the test applissbstantive groupolicy decisions
only.

T The definition of lanot Bhouldbe extenday roi irclade US t o ¢ k
exchanges and exchanges in regional groupings ascthe EEA. There are valid and
particular reasons why mampn UScompanies chase to list on NASDAQ as an example.

1 There is currently a requirement [although there are diverse viewsjvtieae a country
resident treaty claimant is indirectly owned byqaoted parent, all companies in the
intermediate chain would have to be resident in the country concerned or residemtdatthe



counterpartyState. We do not agree with the inclusion of this requirement in the text as it
disproportionately affects smhat countrieswhich can naturally expect to form a smaller part
of an international group
The Ownership/Base Erosion test
For companies operating in a snesleconomycapital, and therefore ownership and financioften
comes from outside the countffherefore the OwnershipBase Erosioriest should be framed to
take account of financing made available to the company from a local regional grouping such as the
EEA and large capital markets such as the US
The Actve Business test
The substantiality test for dealings with connected parties impacts small countries disproportionately
and should be removed. If thetestremains,then appr opri ately debBouldgned As
be included.
The DerivativeBenefits test
A widely cast Derivative Benefits test is essential if an LOB clause is to be included in tax treaties.
Collective I nvestment Vehicles (6CI Vsd)
The conclusions of the 2010 ClIV Report b e stil
adopted in dealing with the treaty entitlements of CIV and in the context of the application of a LOB
provision to CIVs.

Domestic anticonduit rules

Definition changes to the antonduit rules would render them more objective.



Detailed analysis
Principal Purposes Test (PPT)

Undert he Action 6 proposals, treaty benefits coul
locating in a particular country is to access the relevant tax treaty.

Small countries like Ireland are attractive forlkbvestment for many valid and commercial reasons,
including theability to attract qualified staff, the ability to operate business processes within a flexible
labour marketthecompetitive tax environmemindthe stability of nontax business regulations.

However businesses which locaie a large economy campoint towards the availability of tangible
factors such as a large population, greater availability of capital and other infrastructure as their main
purpcse for locating therdBusinessewsvhich choosesmaller countries foequally valid reasonshich

can include a stable governmetite regulatoryand taxenvironment(including the existence of tax
treatie$ face greater uncertainty.h@y choose the smal economydespite thdack of the wider
benefits that arise to business basea ilarge marketwith capital availability infrastructure etc
Therefore the reason for their choi@nd the factors that directly or indirectly underpin cross border
arrangements and transactions of the compangnaoé more likelyin practiceto include certainty of
access to tax treaties when conducting cross border tinadén the case ol businessn a large
economy. The benefits from avoiding double taxation under a tax treaty are more likely to come to the
fore in the case of cross border trade flows for business based in smaller ecoriSegeExample 3

in the Appendix)

A company carrying at arrangements and transactions in a larger economy will find it easier to
demonstrate the natural business advantages that arise from that economy, than a company in a
smaller economy. These naturally occurring business advantages in an economiyacedéenore
seltevident than any possible tax treaty benefits, if the economy is large rather than small.

In a smaller economy, greater weight is likely to attach to the specific business attributes of the
taxpayer, the tr ansatgdsalocaltaanesident (When neasyripgthe denéfits
from the transaction or arrangement), rather than the infrastructure and market size of the economy.

It is thusmore likely that the positive benefits of access to the tax treaty to avoid daxaten in

relation to the cross border transaction or business arrangements will be more evident in the case of
the taxpayer based in the smaller economy. This benefit could more easily be identified as one of the
main benefits that arise to that taxpaffem the cross border transaction.

In this context acompany resident in Ireland could find it fundamentally impossible to pass the PPT
on this basis Even if the test is aimed at a transactional level, sifan@damentabifficulty makes it
difficult for any individual transactioby the companyased in a smaller econortty meet the test
criteria.

A business operating in a largeonomywill find it much easier to pass the PPT than a business
operating in a smat economysimply by virtue of the size of theconomy This is a distortionary
effect and creates an devel playing field as well as very significant uncertainty and cost for
businesses in smaller countries.

The PPT rule should be redrafted to provide thatyrdenefits can arise except where the main
purpose of the arrangement or transaction is to obtain the treaty benefit. This we believe should
achieve a balance between protection from treaty shopping and reflecting and preserving the benefits
that treatis offer to taxpayers in smaller economies.
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In addition, the commentary on the interpretation of the PPT should be revised to acknowledge that it
is legitimateto recognise that one of the main purposes of establishing and continuing to conduct
businessn a jurisdiction ighe existence of a tax treaty and the benefits it affords.cbmmentary

should make explicit that this can bepeciallythe case fosmaller economies where some of the
wider business related benefitm offer in the case of largerc@nomies are not presenminy
evaluation of the purpose ofharrangement otransaction should take into account the relatively
larger weight of importance that the existence of a tieamefit is likely to present in this scenario.

In relation to CIVs,the unilateral application of the PPT by a government could create substantial
uncertainty for CIVs. CIVs require certainty on the amount of foreign tax incurred on income and
gains arising from investments as they typically determine the value of $ketsaand liabilities on a

daily basis. In this regard, a clause should be included in the PPT confirming that CIVs (widely held
and regulated in an OECD jurisdiction) automatically pass the PPT. Where a CIV has been
established for the purposes of faalling collective investment by a large number of investors, there
should be an automatic assumption that treaty abuse is not one of the purposes for which the CIV was
established. If there any concerns about potential abusive arrangements in relativs theSe

specific concerns could be included as examples in the Commentary to the PPT.

Limitation of Benefits (LOB) Clause

In essence, the LOB clause contained in the Action 6 proposals is designed to prevent access to tax
treaties where an entitg owned or financed from abroad or where its shares are traded on a foreign
stock exchange.

Businesses in small countries often have very little capital available locally for investment and a
small, if any, Stock Exchange. They are much more likely than compaesesin largeeconomies

to be owned and financed from abroad and to be listed on a foreign stochgx¢8ae exampl@ in

the Apendix).

There are a number of tests contained in the LOB clause proposed in Action 6 and difficulties arise at
a number of levels with these tests.

a) The Publicly Traded test

Companies in small countries can qualify ficmaty benefits if their shares, or those of thilimate
parent, are:

(a) quoted and primarily traded on a stock exchange in the country concerned, or

(b) quoted and regularly traded on another recognised stock exchadge he company 6 ¢
executive offices and senior management employees exercise day to day responsibility for more

of the strategicfinancial and operational policy decision making for the company (including its

direct and indirect subsidiaries) in the country concerned than in any Siiter and the staff

conduct more of the day to day activities necessary for preparing and making those decisions in

the country concerned than in any other State.

This Publicly Traded test will, in practice, be very difficult for many compahasedin smaller
economies. A feature of these companies is that they hautgrown their domestic markeind
collectively management spend more time outside the base country, than would the management of a
companyand its subsidiarigsased in a largeconomy

(1) Stock exchanges in smalleountrieswill often not have large pools of capital and so
companieperating in that countryill choose tadlist on a foreignstodk exchangeThis
is for purely commercial netax reasons.



(i) Businesses in small countries aneich more likely to be a relatively small part of the
global operationand thereforea material portion ofsenior personnel will often be
working oversea®r spending material time overse&®mmon examples would be where
the Chief Marketing Officer is keated in the territory where the final goods are sold e.g.
the US or where the groupbs back office is
Technology Officer is located there e.g. the UK.

Successfulistedbushesses from a small country whicéve grown internationally will therefore
struggle to pasthis Publicly Traded LOB test

To prevent distortions between smalbuntries and larger countries, the Irish Tax Institute
recommends thahe management time test be removed from €hE C D Gaposequl LOB. If this

cannot be agreed, then examples in the text should make it expressly clear that operational day to day
decision making can be devolved to local subsigiafwhich is normally the casbut that the key

factor for management and caritrrelates tosubstantivepolicy decisions, which are normally
determined at head office.

The OECD commentary on the proposed LOB states that some countries may be walljregtto
include stock exchanges within a regional grouping such as the E@pabove.This extension
would behelpful. However, the extension will not cover all sraadlourtry situations as some entities
within the EEAas an examplwill be quotedoutside the EEA It would be helpful if (a) above could
be extended to include groupings such as the EEA butaisolude stock exchanges in major
international markets such t® US, in particulanvhere many companies from snesi¢ountries
outside the USVill seek to listand raise capitallhis is particularly the case for certain industiies
such as teaology sectocompanies listing on the NASDAQ exchange.

The proposed Publicly Traded test includias square bracketsa requirement such that, wheae
treaty claimant is indirectt owned by a quoted parer| companies in the intermediabevnership
chain would have toéresident in the countigoncerned or resident in tiseunterpartytreaty State.
Different countries have expressed different viewsmether or not thissi necessary. In owiew,

thenarrow versiorcreates problems f@mompanies based in sn&lleconomies

(1) the publicly taded tesis likely to be the more relevant foeaty accesthecausef the
reasons outlined below the other st more inherently difficult to meegind

(i) because it country subsidiary will often not be the main driver of the overalup
structure (as, by definition, it is likely to be relatively smaller than a large country
subsidiary)

b) Ownership/baseerosion test

Under the ownership/base erosion test, an entity qualifies for treaty benefits if it meets both a detailed
ownership and a fibase erosionodo test. These test:
ultimately owned and financed froits country of residence.

For non publicly listed companies, the ownership/base erosion tests set out in thaedr@sonably
straightforward to meein the caseof most companies operating in large economies. They are
generally owned and financed domestically due to the availability of significant domestic capital. It
would be particularly difficult and, in many cases, impossible for companies operating in @ small
ecanomy to satisfy this test because capital, and theeefovnershipand financing will often come

from outside the country.

As with the PubliclyTradedtestabove we suggest that the base erosion test should be framed to take
account of financing made aiable to the company from a local regional grouping such as the EEA
and large capital markets such as the US.



c) Active Business test

A smalereconomyc o mpany woul d qualify for treaonguctbenef:
of a b u s icoustry sonceried. THishsean important test.

However the proposed LOB states that where income is derived from a related party, the Active
Business test will only be considered to be satisfied if the business activity carried on in tee small
economyis substantial in relation to the business activity carried on by the associated enterprise in the
other state.

This substantiality requirement will often be difficult for a small country entity to meet and we are
unclear as to why it is necessé#rthere is operational substance in the small country

The OECD commentary does helpfully note that due regard will be given to the relative sizes of the
economies and markets in the two Contracting States. However, the text of the OCED active business
test is based largely on the existing US treaty languadeirapractice, it has been found that US
domestic rules can mean the test is often failed by legitimate busind$sgsmeans that the
application of the test could well be different in many countries if they interpret certain key provisions
differently e.g. as to the meaning of active or passive income, the local definition of income source
and whether or not that income source (reasonably considered to form part of the business of the
company in the small country) has a source in that country frometispaxtive of sourcing rules in

the counterparty jurisdiction

For example, there could be large manufacturing facilities in the treaty partner I¢batanse there
may be a large market of consumersreéhewith substantial managemeaotersight and suport
functions (R&D etc.) in the small cougitconcerned it is not at allclear that payments from the
manufacturing facilities forthe small country managementsipport functions would medhe
substantiality testThis would depend on how the largeuntry defines the key terms in the active
trade or business test.

Many small country operations that a reasonable person viawel thought would easily hawget an
Active Business test have, in practice, found it difico meet the Active Businesest in US tax
treatieswhich simply illustrates the challenges that meeting this test presents and which will be
magnified if adopted across multiple jurisdictions

Inourviewi t is critical the final 6amgroupsupptychaide or
practices since the original version of the US LOB was adopted.

We suggest thate CECD proposals aramended so that it is clear that business support activities
(where the workforce in the smatl economyconducs substantial maagerial and ogrational
activities over thossupport services) can qualify as an active business evee Wiose activities are
providedfor the benefit of related group parties and where there arelimited sales of the relevant
Group6s pr o dnuhe small cbuntsy eoncerned.e s

In addition, he inclusion of & s a f e hithradcepied definitionmight address these concerns.
Some US treati es cwharébgsubstantialityfissaastineed ih priorbyeas, the
asset value, gross income and payroll ofgimall country activity are, foexample, at least 7.5% of
the equivalent numbers in theSUand the average of the thragos exceesl10%. In practice the US
safe harbour can béfficult to meet becase of thdJS source of income ruleaitlined above

Options for aair safe harbour might includemaathematical safe harbour which is similar to thes
in some US treaties but:



® with clarification that theesidentcountry activity include all saled services from the
residentcountry entity to counterparties outside ttountry concerned. Thitarification
would be required for the purposes of the gahgubstantiality test and any mathematical
safe harbourand

(i) with adjustmat for the relativesize of theeconomies concerned.

d) Derivative Benefits test

A company might qualify for treatBehehefbsbdstiebt.i
is designed to allow treaty access where the company is owned and finande@ gQyui val ent
beneficiariesodo i.e. certain def i nethk othbeecosnbyns fr o
which offers equivalent benefits as compared w
country.

The availability of a broad based derivativenéfits test is essential if the LOB is tiperate
effectively for business based in small economieshdtuld serve to mitigate the greater likelihood
that companies in small economiesvill have shareholders who are not locally resident. However,
thereare some difficulties with the proposed test from a smetiuntry viewpoint:

1 Some countries do not agree to include a Derivatives Benefitotbstr than for dividends
The textis thusin [squarebrackets].

1 Every entity in the chain of ownershipntus be fian equi valent benefic
limits the potential applicality of the test andwill most adversely affect small country
entities which are modikely to rely on thetest(as they will have more difficulty passing
other testh

1 The definition ofan equivéent beneficiary is relatively narrow e.grivate companies are
excluded. It is not clear why this is the case and, as with m#kgictions, it is most likely to
adversely affect smalt country entitiesvhere access toublicly held capital is less available.

To prevent significant disadvantage to smaléconomiesas compared with largegconomiesa
widely cast Derivative Benefits test is essenfiidgaties are to include an LOB clauSée test must:

1 Reflect a morediverse mix of noflocally resident ownership and financibgcause much of
the financing for entities in those countries will naturatlgme from abroad(for reasons
totally unrelated to tax)At a minimum the Derivative Benefits test shoulitlude resients
within a local regional groupinguch as the EEA for both the ownership and base erosion
tests.

9 There should be no limit to the number of equivalent beneficiaries (seven is suggested in the
draft) to satisfy the test once, for example, substantalllyshareholders are equivalent
beneficiaries.

9 Take account of the greater incidence of privately held family busibgsscluding the
possibility to attribute toand treat as held byne personnterests held bynembers of a
family so that companiewhich are held by generations of one familill not fail the test
simply because ownership is split amongst individual family members.

I Treat as held by one persahose share interests held under employee share schemes by
executives ofonpublicly listed groups.

e) Discretionary relief

If a company cannot satisfy any of the other LOB tests, it may be granted treaty access if, on foot of
an application to the authorities in the treaty partner country, it persuades them that the



festablishment maaandewinainttcie@an of the company fAand
not have, as one of its principal purposes, the obtaining of treaty benefits.

If we draw on US experience as an illustration of the likely operation of this test in practice, i
member sé experience, it has proved exceptionall\
principal purpose test is metven where the fact patternvse r y cl ear |y i n in he com
theview of thesmall country resideht

It is problematic to place reliefolely at the discretion of a tax authoritythis type of situation. A
more validtest would bene which:

a) does not require applicatido the foreign tax authority; and

b) hasa clear right of appeal to the courts of the aouooncerned and ideally to armdependent
international arbitrator.

It should also beclear that any principal purpose daleace would apply retroactivelgecause, in
many cases, companies may be ofuiesv that they meet the ActvBusiness testnd therefore may
only wish toassert reliance on discretionary relef a last resart

f) Collective Investment Vehicles ; Application of LOB Provisions

The conclusion of the 2010 CIV Report (The Grantind @faty Benefits with Respect to Income of

Collective Investment Vehicles) remains valid and is the best approach for dealing with granting
treaty benefits to CIVs. The 2010 CIV Report recognises that CIVs can take different legal forms in
different countrés and are subject to different tax treatments (both in respect of the CIV and the
investors in the CIV). As a result, the 2010 CIV report provides alternative approaches for providing

treaty relief for CIlVs. | n tshouldbe ademed in dealingmith s i n gl
the treaty entitlements of CIVs and in the context of the application of a LOB provision to CIVs.
Further mor e, ClVs should be treated as Aqualif

gualifications and countries shdutontinue to be permitted to agree on dat@ral basis how CIVs

should be treated based on the facts and circumstances of the CIVs resident in the two contracting
states and by reference to paragraphoedeldax8 t o 6
Convention.

g) Non-CIV Funds; Application of LOB Provisions and Treaty Entitlements
Non-CIV Funds

The 2010 CIV Report did not deal with treaty entitlement issues relating t€Ivofunds such as
sovereign wealth funds, pension funds and private equity funds and alternative funds. As a result,
there is a real concern that the application of LOB promsiwill have a detrimental impact on the
ability of such norCIV funds to claim treaty benefits. We would recommend that work similar to the
2010 CIV Report be undertaken through the OECD Informal Consultative Group to identify issues
across the variouypes of norCIV funds and develop practical solutions for treaty entitlement. In

the absence of such work be completed in advance of the conclusion of the BEPS project, we would
recommend the inclusion of an appropriate derivative benefits clause or sbereequivalent
beneficiary mechanism in the LOB provisions to facilitate the appropriate treaty entitlements for such
non-ClV funds.

Pension Funds
Pension funds present unique issues in the context of treaty reléefvitely accepted thahey play
a major role in the effective fundirgj the retirement of workers. In recognition of this, many double

tax treaties, afford pension funds with zero withholding tax rates on investment income. Pension
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funds invest directly in the global equitydabond markets but many use CIVs as their investment
platform, principally to obtain appropriate economies of scale and exposure to global markets. It is
imperative that pension funds (either investing directly or through CIVs) are not inadvertently
negatvely impacted by the introduction of LOB provisions. In addition, many pension funds pool
their investments though CIVs which are tax transparent (i.e. the pension fund is the beneficial owner
of the income) and recognition of such transparency is criticainsuring the maximum benefits
which pension funds are entitlealbe granted in practice

The issues impacting pension funds cannot be underestintaie@ssentiathat small investors are
encouraged to make appropriate provision through penBinding arrangements to obtain the
necessary long term financial security for workers into their retirement yRacentlyFATCA (
including Intergovernmental Agreemeftand the Common Reporting Standard haféorded
pension fundafi d e e me d n t 6 mpnd prévides] practical definitions of pension funds falling
within the fideemé&hd Adian it @adenda should fobotv that lead and resegni
pension funds as qualifying residents in their home jurisdiction (country of establi3hmggmout
restriction under DB (or indeed under 2PT).

Domestic anttconduit rules

The OECD hasecommaded three options to countries, as regards the application of the PPT and
LOB rules.

(1) Includeboth the PPT and an LOB in treaties.

(2) Includea PPTonly, in treaties.

(3) Include an LOB but no PPT in @¢atiesi in this case, the suggestion tisat this be
supplemented by the introduction of domediia wwtoindui t ¢ rul es whi ch
designed to prevent transactions being artificially routed thrangictive business.

The anticonduit rules suggested arery broad. They would appyher e a company whi cl
an it em ophys directyoommdigectly all osubstantially all of that incomet any time or

in any form) to one or more persons whoateot resi dent o and dAwho, i oot
income drect.... would not be entitlednder a convention for the avoidance of double taxation...to
benefits whi clégmphasiseaddedyjui val ent o

There are at leaghree respects in which a provision alotihese lines iparticularly difficult for
taxpayes based irsmalkereconomiesandproblematic generally:

(1) A company operating in a smadiconomyis naturally nore likely to be foreign owned.
Ultimately, a foreignowned company will usually paall of its income to nomesidents
because it will ultimately pay digends to overseas shareholddrawever, it is not
classically understood thabnduit arrangemesincludesituations where profits are retained
within acountry and then eventualbaid out by way of dividendsuch a definitiorshould be
confined to payments which adeductible from taxable income.

(2) A company in a small country is also more likelypforeign financed. Therefqre is more
likely to make financing payments to neesidents.lt is suggested thathe scope of
exclusions fora nequivalent beneficiadis extended to financing raisdtbm lenders in
regional economic groupings such as the EBKhough it is noted that companies in
particular sectors may normally raise finance outside of the EEA (e.qiotegly sector
companies).

3 The words f@subst an twhiehlwll give ase to anceatainty amutobablyd e f i n e
give rise tomultiple different interpretations in different jurisdictions.

A more objective aiMconduit rule would:
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(1) definefsubst anti al Ithan98%)bml (e. g. greater

(i) replace the wordmanjtaxdeamuyt i & thimdolldéxdiide
dividendsand is consisteérwith the base erosion testtime LOB which is based cmtax
deductible payment.

Resolving treaty disputes

From time to timedisputes will arise as to the interpretation and / or application of tax treaties. This
raises the questionsato how such disputes ought to be resolved. Currently treaty disputes are
typically resolved in accordance with the domestic procedures applicable in the country seeking to
levy taxation. This process has a number of risks including:

® the risk of multipledifferent approaches and interpretations being taken in different
countries.

(i) varying quality as to the independence and rigour of procedures in different jurisdictions,
and

(iii) a risk of bias, whether conscious or unconscious, in favour of the domestidl¢éasoco
and against the foreign taxpayer.

These risks will be exacerbated by the Action 6 proposals because the proposed new provisions are
relatively complex and in many cases require a relatively high level of subjective judgemengr Small
countries ardikely to have less power to redress any injustices arising from treaty disputes as they
will have less resources and less diplomatic influence in seeking redress.

An independent, international, speedy and binding arbitration tribunal to resolve dzyperdseaty

access would substantially reduce the risk of unjust treatment of taxpayers generally and of those
based in small countries in particular. In any event, a right of appeal to a qualified and genuinely
independent body is a basic principle dftjoe.

Confidence in such a dispute resolution body would be best served by appointing to it respected,

gualified and experienced jurists from countries with a strong reputation for an independent and fair
judiciary.
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If Proposals Implemented as per September 2014 Report

Example 1 Listed Companies

Listed company from a

Various Tests under
new Proposal

Listed company from a
small country

Tech company grows and lists on
NASDAQ.

Strategic management and control/board
meetings held in home country (Ireland)
but ‘day-to-day’ management carried out
all over the world.

Same fact pattern but company is from

the US.

large country

Limitation-on-Benefits

Limitation-on-Benefits

Publicly Traded Test (1)

- Listed on local exchange

Not listed on home Stock Exchange.

Publicly Traded Test (2)
- Listed on recognised
stock exchange &
management test

Not clear. In practice, substantial
‘Day-to-day’ management
outside of home territory.

Not required to be proven.

Ownership/
Base Erosion Test

Majority ownership and finance
from outside home territory.

Active Business Test

MATERIAL
UNCERTAINTY

Due to uncertainty over definitions.

Not required to be proven.

Derivative Benefits Test

MATERIAL
UNCERTAINTY

Who are owners and can they
qualify as equivalent beneficiaries?

Not required to be proven.

Discretionary Relief

MATERIAL
UNCERTAINTY

Not required to be proven.

Principal Purposes Test

Principal Purposes Test

MATERIAL
UNCERTAINTY

Justification for access to local
(Irish) treaty network.

Justification for access to local

(US) treaty network.

13



If Proposals Implemented as per September 2014 Report

Example 2 Non-Listed Companies

Various Tests under
new Proposal

Private company from a
small country

a) Ownership/Base Erosion test
Small country based private export
focused company (small home capital
and consumer market). Investors and
finance sourced from outside of home
country (>50%).

b) Active Business test

Substantial management oversight and
support functions (R&D) in small country
but markets largely outside Ireland and
therefore majority of manufacturing and
distribution located worldwide.

Private company from a
large country

German based private company expands
+ seeks capital and finance (large home
capital and consumer market). Investors
and finance sourced from inside Germany.

Limitation-on-Benefits

Limitation-on-Benefits

Publicly Traded Test (1)

- Listed on local exchange N/A N/A
Publicly Traded Test (2)
- Listed on recognised N/A -

stock exchange &
management test

Ownership/
Base Erosion Test

Ownership and finance sourced
outside of home territory.

Company was able to source
sufficient local capital and finance.

Active Business Test

Due to uncertainty over definitions.

Not required to be proven.

Derivative Benefits Test

MATERIAL
UNCERTAINTY

Can owners qualify as
equivalent beneficiaries?

Not required to be proven.

Discretionary Relief

MATERIAL
UNCERTAINTY

Not required to be proven.

Principal Purposes Test

Principal Purposes Test

MATERIAL
UNCERTAINTY

Justification for access to
local treaty network.

Justification for access to
local treaty network.
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