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The Irish Tax Institute is the leading representative and educational body for Ireland’s Registered Tax Consultants and is the only professional body exclusively dedicated to tax. Our members provide tax expertise to thousands of businesses, multinationals and individuals in Ireland and internationally. In addition many hold senior roles within professional service firms, global companies, Government, Revenue and state bodies.
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PRESIDENT’S FOREWORD



I am delighted to present the thirty-fifth edition of the Irish Tax Institute’s most popular publication, Taxation Summary.

Taxation Summary is our longest established title and is regarded as the essential summary guide to Irish tax. It is highly valued by members, students, tax consultants and other stakeholders in Irish tax policy and practice. With over fifty useful charts and tables and the ever-popular wall chart, it is an essential reference tool.

This year’s edition sees the welcome introduction of a Roll of Members of the Irish Tax Institute.

I wish to sincerely thank the Authors, Joe Martyn and Paul Reck, and the Editor, Terry Cooney, for their continued immense commitment and success in producing a remarkable reference and summary title for readers with an interest in Irish tax.
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President
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Irish Tax Institute’s New iPhone App with a Range of Useful Calculation Tools
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This easy-to-use and top-selling Finance application contains a number of useful tools with facilities to:

>  Check whether your net pay is calculated correctly

>  Check whether you are claiming all relevant reliefs and allowances

>  Assess the impact of changes to salary, benefits and pension contributions on take-home pay

>  Access a range of information on tax, including our Daily Tax News and Revenue eBriefs

>  Calculate loan interest and repayments

>  Access a selection of charts from Taxation Summary

>  Find an AITI Registered Tax Consultant



To purchase visit www.taxinstitute.ie/iphoneapp


INTRODUCTION TO TAXATION SUMMARY 2011

Taxation Summary has long been recognised as the leading summary publication on tax in Ireland and is widely used by tax consultants, accountants, lawyers, businesspeople and many others with an interest in tax.

As its title suggests, this is a summary publication on Ireland’s systems of income tax, corporation tax, capital acquisitions tax, capital gains tax, stamp duties, value-added tax and related topics such as double taxation, anti-avoidance and Revenue powers. It is not intended, and nor should it be used, as a comprehensive guide to all legislation relating to these taxes. It is best used as an invaluable high-level summary for quick reference and in conjunction with its companion legislation and commentary titles.

Readers should be aware that statutory references are included upon introduction of a new topic within Taxation Summary. Specific sub-sections and cross-referenced legislation should be identified and referred to at all times from source in the relevant Tax Act. Readers should also note that some of the provisions summarised in this title may still be subject to commencement by way of Ministerial Order at the time of publication and should be researched accordingly.

The Institute would like to acknowledge the contribution of Michelle McLoughlin to this edition.

Irish Tax Institute

May 2011
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CHART 1

Income Tax Allowances
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* Relief available at marginal rate.




CHART 2

Income Tax Credits
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CHART 3

Income Tax Rates

(see Chart 44 for earlier years)










	Tax Year
	Single/Widowed
	Married Couple
	Rate



	1990/91
	6,500
	13,000
	30%



	 
	3,100
	6,200
	48%



	 
	Balance
	Balance
	53%



	1991/92
	6,700
	13,400
	29%



	 
	3,100
	6,200
	48%



	 
	Balance
	Balance
	52%



	1992/93
	7,475
	14,950
	27%



	 
	Balance
	Balance
	48%



	1993/94
	7,675
	15,350
	27%



	 
	Balance
	Balance
	48%



	1994/95
	8,200
	16,400
	27%



	 
	Balance
	Balance
	48%



	1995/96
	8,900
	17,800
	27%



	 
	Balance
	Balance
	48%



	1996/97
	9,400
	18,800
	27%



	 
	Balance
	Balance
	48%



	1997/98
	9,900
	19,800
	26%



	 
	Balance
	Balance
	48%



	1998/99
	10,000
	20,000
	24%



	 
	Balance
	Balance
	46%



	1999/00
	14,000
	28,000
	24%



	 
	Balance
	Balance
	46%





(see Chart 44 for earlier years)
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See 1.7.11 for special 20% rate applying to profits from dealing in or developing residential development land.




CHART 4

Exemption Limits
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Note: The income limits are increased for each dependent child as follows:
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* Marginal relief restricts the amount of tax payable to the amount by which total income exceeds the exemption limit, at the above marginal relief rate and only applies to persons aged 65 years and over.




CHART 5

PRSI Rates and Levies











	EMPLOYEE  CLASS A1



	 

	PRSI

	HEALTH CONTRIBUTION




	Employer Rate*

	Employee

	Employee Rate




	Income €

	Rate




	2000

	10.75%

	0-75,036

	4%

	4%




	 

	10.75%

	75,037 onwards

	NIL

	5%




		2011

	10.75%

	All income

	4%

	 4% Abolished






Notes:

* Employers’ PRSI is 8.5% on earnings of €365 pw or less in 2010 and 2011.

For 2010, employee contributions to occupational pension schemes and other pension arrangements were exempt from employer PRSI. The extent of this relief was reduced by 50% from 1 January 2011.

Employees are exempt from PRSI on the first €127 per week or €26 per week for employees on a modified PRSI rate. Employees earning €352 or less per week in 2010 and 2011 are exempt from PRSI in both years and the Health Contribution in 2010. However, where earnings exceed €352 per week in 2010 and 2011, the employee’s PRSI-Free Allowance remains at €127 per week or €26 per week for employees on a modified PRSI rate. Employees earning €500 or less per week in 2010 are exempt from the Health Contribution.

Recipients of a Social Welfare Widow’s or Widower’s Pension, Deserted Wife’s Benefit/Allowance or One-Parent Family Payment are exempt from paying the Health Contribution in 2010. All Medical Card holders (including people aged 70 or over) are also exempt from this contribution in 2010.










	SELF-EMPLOYED




	 

	INCOME

	PRSI(Min.)

	HEALTH CONTRIBUTION




	2010

	If income < €75,036

	3% (€253)

	4%




	 

	€75,037 onwards

	3%

	5%




	2011

	All income

	4% (€253)

	Abolished






Notes:

Self employed persons were exempt from the Health Contribution where the annual income was €26,000 or less in 2010. The minimum annual PRSI contribution is €253. In the case of Schedule E, income on which PRSI is calculated is net income after superannuation for 2010 and gross income before superannuation for 2011. In the case of Schedule D, income is after capital allowances but before pension contributions. There is no liability to PRSI where reckonable income is below €3,174. This test is applied separately to the income of husband and wife.




CHART 6

Income levy

Finance (No. 2) Act 2008provided for the introduction of an income levy effective from 1 January 2009. Finance Act 2009 amended the provisions relating to the income levy by introducing a revised annual composite rate for 2009. Finance Act 2011 abolished the income levy with effect from 1 January 2011, by combining it with the health contribution into the Universed Social Charge.

The income levy was payable on gross income from all sources before any tax reliefs, capital allowances, losses or pension contributions, as follows:

2009

(i)   For payroll purposes the following income levy rates applied:

Applicable to payments made from 1 January 2009 to 30 April 2009 inclusive










	Income Thresholds




	Per Year

	Per Week

	Per Month

	Rate of Income Levy




	Up to €100,100

	Up to €1,925

	Up to €8,342

	1%




	Between €100,101 and €250,120

	Between €1,925 and €4,810

	Between €8,342 and €20,844

	2%




	In excess of €250,120

	In excess of €4,810

	In excess of €20,844

	3%






Applicable to payments made on or after 1 May 2009










	Income Thresholds




	Per Year

	Per Week

	Per Month

	Rate of Income Levy




	Up to €75,036

	Up to €1,443

	Up to €6,253

	2%




	Between €75,037 and €174,980

	Between €1,443 and €3,365

	Between €6,253 and €14,582

	4%




	In excess of €174,980

	In excess of €3,365

	In excess of €14,582

	6%






(ii)   For self-assessed individuals the 2009 annual rates were as follows:








	Part of aggregate income

	Rate of income levy




	The first €75,036

	1.67%




	The next €25,064

	3%




	The next €74,880

	3.33%




	The next €75,140

	4.67%




	The remainder

	5%






2010

For all taxpayers the 2010 annual rates were as follows:








	Income Thresholds

	Rate




	Up to €75,036

	2%




	Between €75,037 and €174,980

	4%




	In excess of €174,980

	6%









CHART 7

Universal Social Charge

The Universal Social Charge (USC) which came into effect on 1 January 2011, is a tax payable on gross income, including notional pay, after any relief for certain trading losses and capital allowances, but before pension contributions. The USC effectively replaces the health contribution and income levy.

All individuals are liable to pay the USC if their gross income exceeds the threshold of €4,004 p.a. (€77 per week).

The standard rates and income thresholds are as follows:











	Part of Aggregate Income

	RATE




	Aged under 70 years

	Aged 70 years and over




	No Medical Card

	With Medical Card

	No Medical Card

	With Medical Card




	The first €10,036

	2%

	2%

	2%

	2%




	The next €5,980

	4%

	4%

	4%

	4%




	The remainder

	7%

	4%

	4%

	4%






Rates applying to “relevant income” in excess of €100,000 are as follows:-











	 

	RATE




	Aged under 70 years

	Aged 70 years and over




	No Medical Card

	With Medical Card

	No Medical Card

	With Medical Card




	“Relevant Income” in excess of €100,000

	10%

	7%

	7%

	7%








	Notes:

	(i)   “Relevant income” is basically self-employment income and almost all forms of income that are not subject to PAYE.




		(ii)   The above higher rates only apply to relevant income in excess of €100,000








CHART 8

Mortgage Interest Relief

(a)   Maximum Allowable









	 

	Maximum Allowable




	Tax Year 2010 + 2011

	First-Time Buyers* €

	First-Time Buyers* €




	Single Person

	10,000

	3,000




	Married / Widowed

	20,000

	6,000






* First-time buyers who claimed mortgage interest relief for the first time in the tax year 2005 or later. The increased limit applies for a period of seven years beginning with the tax year in which mortgage interest was claimed for the first time.

** With effect from 1 May 2009 the number of tax years in respect of which mortgage interest relief may be claimed is 7 years for both first time and non-first time buyers.

(b)   Percentage of Interest Allowable (subject to maximum shown in Table(a) above)









	Year of Mortgage

	First-Time Buyers

	Others




	2010 + 2011

	2010 + 2011




	Years 1 + 2

	25%

	15%




	Years 3,4 + 5

	22.5%

	15%




	Years 6 + 7

	20%

	15%






Notes:

The above rates of relief will be available until 2017 for loans taken out up to 31 December 2011.

A reduced rate of relief will apply for qualifying loans taken out between 1 January 2012 and 31 December 2012. This reduced rate will be 15% for first-time buyers and 10% for non first-time buyers with ceilings of €6,000 for married couples and €3,000 for single individuals applying in both cases.

Loans taken out on or after 1 January 2013 will not qualify for mortage interest relief.

Mortgage interest relief will no longer exist for the tax years 2018, et seq.




CHART 9

Specified Amounts for the Restriction of Capital Allowances and Leasing Charges for Passenger Motor Vehicles

(see Chart 51 for earlier years)








	Chargeable Periods Ending

	Specified Amount €




	Between 1/1/2002  31/12/2005 inclusive

	22,000




	Between 1/1/2006  31/12/2006 inclusive

	23,000




	On or after 1/1/2007

	24,000









CHART 10

Civil Service Motor Travel Rates

(For individuals who are obliged to use their cars in the normal course of their duties). RATES PER KILOMETRE (1 mile = 1.609 kilometres)
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Reduced Motor Travel Rates

(For individuals who are not obliged to travel in the normal course of their duties but who occasionally use their car for business purposes).









	Effective from 1 January 2003




	Engine Capacity up to 1200cc [cent]

	Engine Capacity 1201cc to 1500cc [cent]

	Engine Capacity 1501cc and over [cent]




	19.52

	21.88

	23.87




	Effective from 1 July 2008




	19.52

	22.18

	25.99









CHART 11

Civil Service Subsistence Rates

(a) Domestic Subsistence Rates

•Effective from 1 July 2007 to 30 June 2008

[image: chart]

•Effective from 1 July 2008 to 4 March 2009
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Salary levels corresponding to above classes:

A - Salary exceeds €66,302 per annum

B - Salary is below €66,302 per annum

Effective from 5 March 2009

[image: chart]

Salary levels corresponding to above classes:

A - Salary exceeds €69,695

B - Salary is below €69,695



Normal Rate - up to 14 nights

Reduced Rate - next 14 nights

Detention Rate - next 28 nights

Special Rules apply to absences over 56 nights

(b) Foreign Subsistence Rates

Details of quantum of Civil Service subsistence rates for certain foreign countries are available from any regional Revenue office.




CHART 12

(a) Interest on Overdue Tax

In the case of income tax, corporation tax, capital gains tax, gift tax and inheritance tax remaining unpaid on or after 1 April 2005, the basis for the calculation of interest is by reference to a daily rate for all periods of delay, whether before or after 1 April 2005, instead of a monthly basis for periods up to 31 August 2002 and a daily basis thereafter. In the case of stamp duties, due to the variation in the rates which applied for various purposes in the past, the new rate will only apply for periods of delay arising on or after 1 April 2005. The duty rates applying in the case of income tax, corporation tax capital gains tax and capital acquisitions tax are as follows:








	Period

	Percentage




	From 6 April 1963 to 31 July 1971

	0.0164%




	From 1 August 1971 to 30 April 1975

	0.0246%




	From 1 May 1975 to 31 July 1978

	0.0492%




	From 1 August 1978 to 31 March 1998

	0.0410%




	From 1 April 1998 to 31 March 2005

	0.0322%




	From 1 April 2005 to 30 June 2009

	0.0273%




	From 1 July 2009 to the date of payment

	0.0219%






The reduced rates from 1 April 2005 to 30 June 2009 and the measures outlined above do not apply to indirect taxes, such as excise duties and VAT, and taxes such as PAYE, relevant contracts tax, professional fees withholding tax, DIRT and other withholding and exit taxes which are collected by employers and others on a fiduciary basis. The rates applicable from 1 April 2005 are as follows:








	Period

	Percentage




	From 1 April 2005 to 30 June 2009

	0.0322%




	From 1 July 2009 to date of payment

	0.0274%






(b) Interest on Tax Overpaid









	Rates of Interest




	1.50% per month or part of a month

	From 6.4.76

	To 5.7.78




	1.25% per month or part of a month

	From 6.7.78

	To 26.5.86




	1.00% per month or part of a month

	From 27.5.86

	To 31.7.90




	0.60% per month or part of a month

	From 1.8.90

	To 31.3.98




	0.50% per month or part of a month

	From 1.4.98

	To 31.8.02




	0.0161% per day or part of a day

	From 1.9.02

	To 31.10.03*




	0.011% per day or part of a day

	From 1.11.03*

	 






* See 1.1.13 for details in relation to the period for which interest will be paid.




CHART 13

Average Rates of Exchange IR£/£Stg.










	Year ended

	Rate

	Year ended

	Rate




	5.4.1980

	.94995

	5.4.1991

	.9318




	5.4.1981

	.84582

	5.4.1992

	.9288




	5.4.1982

	.81138

	5.4.1993

	1.0095




	5.4.1983

	.83307

	5.4.1994

	.9737




	5.4.1984

	.80780

	5.4.1995

	.9981




	5.4.1985

	.84080

	5.4.1996

	1.033




	5.4.1986

	.8441

	5.4.1997

	1.023




	5.4.1987

	.9374

	5.4.1998

	.9016




	5.4.1988

	.9055

	5.4.1999

	.8695




	5.4.1989

	.8527

	5.4.2000

	.8128




	5.4.1990

	.9101

	5.4.2001

	.7801




	 

	P/E 31.12.2001

	.785






Divide £Stg by these factors to obtain IR£ equivalent

Average Rates of Exchange versus Irish Pound










	 

	1999/00

	2000/01

	2001




	US dollar

	1.3093

	1.1511

	1.1252




	Sterling

	0.8128

	0.7801

	0.7850




	Danish krone

	9.4444

	9.4706

	9.4571




	Japanese yen

	145.73

	127.638

	137.75




	Swiss franc

	2.0342

	1.9534

	1.9087




	Swedish krona

	11.0248

	10.9017

	11.8583




	Norwegian krone

	10.3975

	10.3306

	10.1508




	Canadian dollar

	1.9262

	1.7327

	1.7481




	Australian dollar

	2.0323

	2.0790

	2.1916






Average Rates of Exchange versus Euro*

[image: chart]

* €1 = IR£0.787564 - Changeover date 1/1/2002




CHART 14

Specified Amounts (Preliminary Income Tax)









	Year of Assessment

	Paying Direct

	Paying by Direct Debit




	2004 et seq.

	90% or 100% of p.y.

	105% of p.p.y.




	2003

	90% or 100% of p.y.

	142% of p.p.y.




	2002

	90% or 135% of p.y.

	105% of p.p.y.



	2001

	90% or 74% of p.y.

	78% of p.p.y.



	1990/01 – 2000/01

	90% or 100% of p.y.

	105% of p.p.y.









CHART 15

Preferential Loans (Specified Interest Rates)

[image: chart]




CHART 16

Retention Tax on Payments for Professional Services
 
The persons who are required to deduct tax from payments for professional services are as follows and include, where any person is a body corporate, any subsidiary resident in the State are listed in Schedule 13 TCA 1997 as follows:

A Minister of the Government

A local authority within the meaning of Section 2(2) of the Local Government Act, 1941

A body established under the Local Government Services (Corporate Bodies) Act, 1971

Primary Care Reimbursement Service

The Attorney General

The Comptroller and Auditor-General

The Director of Public Prosecutions

The Commissioner of Valuation

The Chief Boundary Surveyor

The Director of Ordnance Survey

The Revenue Commissioners

The Public Appointments Service

The Commissioners of Public Works in Ireland

The Clerk of Dáil Éireann

The Legal Aid Board

A vocational education committee or a technical college established under the Vocational Education Act, 1930

Teagasc

A harbour authority

An Foras Áiseanna Saothair

Údarás na Gaeltacha

The Industrial Development Agency (Ireland)

An Bord Tráchtála - The Irish Trade Board

Shannon Free Airport Development Company Limited

The National Tourism Development Authority

An institution of higher education within the meaning of the Higher Education Authority Act, 1971

The Radiological Protection Institute of Ireland

A voluntary public or joint board hospital to which grants are paid by the Minister for Health in the year 1988/89 or any subsequent year of assessment

An authorised insurer within the meaning of Section 145 of the Income Tax Act, 1967

An Bord Pleanála

Dublin Airport Authority public limited company

Arramara Teoranta

Blood Transfusion Service Board

Bord na gCon

Bord Gáis Éireann

Bord Iascaigh Mhara

Bord na Móna plc

Coillte Teoranta

Córas Iompair Éireann

Custom House Docks Development Authority

Electricity Supply Board

Housing Finance Agency public limited company

Irish National Petroleum Corporation Limited

Irish National Stud Company Limited

National Building Agency Limited

National Concert Hall Company Limited

An Post National Lottery Company

An Post

Radio Telefís Éireann

Royal Hospital Kilmainham Company

The Environmental Protection Agency

Forbairt

Forfás

The Irish Aviation Authority

The National Roads Authority

Temple Bar Properties Limited

The Irish Film Board

An Bord Bia

Pobal

The Commissioners of Irish Lights

The Higher Education Authority

Horse Racing Ireland

The Labour Relations Commission

The Marine Institute

The Pensions Board

The Commission for Communications Regulation

The Law Reform Commission

National Standards Authority of Ireland

Enterprise Ireland

Dublin Docklands Development Authority

A Referendum Commission established by Order made under Section 2(1) of the Referendum Act 1998

Office of the Ombudsman The Standards in Public Office Commission The Office of the Information Commissioner The Central Fisheries Board

A regional fisheries board established by virtue of an Order made under ­Section 10, Fisheries Act, 1980

A County Enterprise Board

Western Development Commission

The Equality Authority

Commissioners of Charitable Donations and Bequests for Ireland

Commission for Energy Regulation

Any regional authority established by an Order made under Section 43 (1), Local Government Act, 1991

Irish Sports Council

An Bord Uchtála

National Disability Authority

Aquaculture Licences Appeals Board

Office of the President

Director of the Equality Tribunal

Competition Authority

Chief State Solicitor

Central Statistics Office

Commission to Inquire into Child Abuse

National Sports Campus Development Authority

Digital Hub Development Agency

Citizens Information Board

Human Rights Commission

Pensions Ombudsman

The Dublin Institute for Advanced Studies

Pre-Hospital Emergency Care Council

Sustainable Energy Ireland - The Sustainable Energy Authority of Ireland

The Health Insurance Authority

Commission for Aviation Regulation

Railway Procurement Agency

National Qualifications Authority of Ireland

The National Council for the Professional Development of Nursing and Midwifery

Mater and Children’s Hospital Development Ltd

The National Consultative Commission on Racism and Interculturalism

Office of Tobacco Control

The Marine Casualty Investigation Board

National Treasury Management Agency as regards the performance of functions by it conferred on, or delegated to, it by or under Part 2 of the National Treasury Management Agency (Amendment) Act 2000 (State Claims Agency)

National Development Finance Agency

The National Council for Curriculum and Assessment

The State Examinations Commission

Children Acts Advisory Board

National Treatment Purchase Fund Board

The Mental Health Commission

Irish Medicines Board

National Educational Welfare Board

Oifig Choimisinéir na dTeangacha Oifigiúla

The Health Service Executive

Commission for Public Service Appointments

Commission for Taxi Regulation

National Council for Special Education

National Library of Ireland

An Education Support Centre established under Section 37 of the Education Act 1998

The Road Safety Authority

Grangegorman Development Agency

The Railway Safety Commission

The Teaching Council

EirGrid

The Further Education and Training Awards Council

The Irish Auditing and Accounting Supervisory Authority

Limerick Northside Regeneration Agency

Limerick Southside Regeneration Agency

The Health Information and Quality Authority

Telifís na Gaeilge

Food Safety Authority of Ireland

National Social Work Qualification Board

Sea-Fisheries Protection Authority

National Economic and Social Development Office

National Transport Authority

The Medical Council

Anglo Irish Bank Corporation Limited

Central Bank and Financial Services Authority of Ireland

Financial Services Ombudsman’s Bureau

Broadcasting Authority of Ireland

Inland Fisheries Ireland

National Consumer Agency

Credit Review Office

Health & Safety Authority

Irish Takeover Panel

The Pharmaceutical Society of Ireland

Ombudsman for Children




CHART 17

Tax and Interest as Preferential Debt

(In winding-up of insolvent companies and on appointment, under floating charge, of a receiver)









	Type of tax

	Preferential Debt

	Legislation




	Income Tax

	Tax for any twelve months assessed up to 5 April/31 December next before “the relevant date” and all interest thereon

	Sections 98 and 285 Companies Act 1963




	Corporation Tax

	Do

	S974 TCA 1997




	Capital Gains Tax

	Do

	S982 TCA 1997




	VAT

	Tax for the last twelve months ending before “the relevant date”

	S62 FA 1976




	Interest on VAT

	All

	Do




	PAYE & PRSI

	Tax for the last twelve months ending before the “relevant date”

	S994 TCA 1997 S995 TCA 1997




	Interest on PAYE & PRSI

	Do

	Do




	Deductions on Construction Contracts

	Do

	S1000 TCA 1997






NOTES:

(a)   “the relevant date” means

(i)    where the company is ordered to be wound up compulsorily, the date of the appointment (or first appointment) of a provisional liquidator or, if no such appointment was made, the date of the winding-up order, unless in either case the company had commenced to be wound up voluntarily before that date; and

(ii)   Where sub-paragraph (i) does not apply, the date of the passing of the resolution for the winding-up of the company.

(b)    No preferential debt exists as to (a) Capital Acquisitions Tax, (b) Wealth Tax and (c) interest on these taxes.

(c)   Where a person holds a fixed charge on the book debts of a company and the company fails to pay PAYE and VAT, the holder of the fixed charge will, on notification from the Revenue Commissioners, become liable to pay the PAYE and VAT.

The amount payable is subject to an overall limit of the amount collected under the fixed charge after the date of notification from the Revenue Commissioners.

d)    PAYE and PRSI includes:

(i)    amounts deducted for the income tax month in which the “relevant date” occurs.

(ii)   amounts which, apart from the provisions of Regulation 31A of the Income Tax (Employments) Regulations 1960, would otherwise have been due to be remitted at the “relevant date”.




CHART 18

Income Tax Time Limits

(References are to Taxes Consolidation Act 1997 unless otherwise stated)










	Section

	Topic

	Claim etc.

	Claim to be made within




	S930

	Error or Mistake

	All

	Four years of end of year of assessment




	S787

	Retirement annuity premiums

	Against income of previous year

	31 October of following year




	S298

	Capital allowances on plant and machinery

	Lessor

	Two years of end of year of assessment




	S305

	Excess of capital allowances over income from leasing plant or industrial buildings

	Set-off of excess against other income of the year of assessment

	Two years of end of year of assessment




	S381

	Trading/professional losses

	Set-off against other income of year of assessment

	Two years of end of year of assessment




	S865

	Irish repayment claims

	All

	Four years of end of year of assessment




	S195

	Artists, writers etc.

	Exemption from income tax

	Year of assessment




	S1023

	Husbands and wives

	Separate assessment

	1 April in year of assessment (continues until withdrawn)




	S1016

	Husbands and wives

	Single assessment

	Year of assessment (continues until withdrawn)




	S503

	Investment in corporate trades

	Set-off against income of year of assessment

	Two years of end of year of assessment




	S66

	Trading etc. profits

	Second and third year adjustment

	On submission of third year return












CHART 19

Rates of Corporation Tax - General

(See Chart 46 for Rates from 01/01/1977)










	ACCOUNTING PERIOD

	STANDARD RATE

	HIGHER* RATE

	LOWER** RATE




	1/4/1991 to 31/3/1995

	40%

	n/a

	n/a




	1/4/1995 to 31/3/1997

	38% (First £50,000 @ 30%)

	n/a

	n/a




	1/4/1997 to 31/12/1997

	36% (First £50,000 @ 28%)

	n/a

	n/a




	Y/E 31/12/1998

	32% (First £50,000 @ 25%)

	n/a

	n/a




	Y/E 31/12/1999

	28% (First £100,000 @ 25%)

	n/a

	n/a




	Y/E 31/12/2000

	24%

	25%

	12.5%




	Y/E 31/12/2001

	20%

	25%

	12.5%




	Y/E 31/12/2002

	16%

	25%

	12.5%




	Y/E 31/12/2003 & onwards

	12.5%

	25%

	n/a






Note:
* Higher rate applies to Case III, Case IV, Case V and Income from mining and petroleum activities and dealing in non-residential land.

** Lower rate applies to trading profits less than £50,000 for the year 2000. Marginal relief applies where trading profits are between £50,000 and £75,000 for the year 2000.

Lower rate applies to trading profits less than £200,000/€254,000 from 1 January 2001. Marginal relief applies where trading profits are between £200,000/€254,000 and £250,000/€317,500.

A special rate of 20% applies to profits arising from dealing in or developing residential land (See Chart 20)

See 1.7.12 with regard to 80% Windfall Tax on land rezoning.

See 2.2 with regard to the 10% “manufacturing rate”.

See 2.1.11 with regard to “new companies”.




CHART 20

Rates of Corporation Tax - Property Dealing & Development




	Year
	Non-Residential Land
	Residential Land
	Developed Residential
	Developed Non-Residential
	Construction Services



	2000
	25%
	20%
	20%*
	24%
	24%*



	2001
	25%
	20%
	20%
	20%
	20%



	2002
	25%
	20%
	16%
	16%
	16%



	2003 to 2008
	25%
	20%
	12½%
	12½%
	12½%



	2009
	25%
	25%
	12½%
	12½%
	12½%





* For the year 2000, in the case of the sale of a completed residential unit, an apportionment will be required on a ‘just and reasonable basis’ to establish the percentage of profit attributable to the sale of serviced land (to include all works on the land prior to laying of foundations) which will be taxable at the 20% rate, and to establish the percentage attributable to construction work which is taxable at the 24% rate.

See 1.7.12 with regard to 80% Windfall Tax on land rezoning.

See 2.1.11 with regard to the three year exemption applying to new companies.




CHART 21

 Corporation Tax - Preliminary Tax




The payment date for preliminary corporation tax was brought forward from six months after the end of the accounting period to the 21st of the month before the end of the accounting period, over a transitional period of five years. During the transitional period the preliminary tax may be paid in two instalments, ensuring that the total of the two instalments is atleast 90% of the final liability for the period in question.

A summary of the minimum first instalments payable is as follows:




	

	Standard Company

	“Small” Company* Option




	A/C Period Ending In

	Minimum % of Final Liability

	Minimum % of Prior Period Liability




	2002

	18%

	20%




	2003

	36%

	40%




	2004

	54%

	60%




	2005

	72%

	80%




	2006 et seq.

	90%

	100%






* A company is regarded as a “small”company if its corresponding corporation tax liability for the preceding chargeable period does not exceed:

(i)     €50,000 in respect of preliminary tax payable on or before 6 December 2006.

(ii)    €150,000 in respect of preliminary tax payable between 7 December 2006 and 5 December 2007.

(iii)  €200,000 in respect of preliminary tax payable on or after 6 December 2007.

New companies that do not expect their corporation tax liability for the first year to exceed the following limits are not obliged to pay preliminary tax in that first year:

(i)     €150,000 in respect of accounting periods in respect of which preliminary tax is payble between 7 December 2006 and 5 December 2007.

(ii)   €200,000 in respect of accounting periods in respect of which preliminary tax is payble on or after 6 December 2007.

Large Companies

In the case of “large companies”(i.e. companies with a tax liability of more than €200,000 in their previous accounting period), for accounting periods commencing on or after 14 October 2008, preliminary corporation tax is payable in two instalments as follows:

1st instalment – in the sixth month of the accounting period but not later than the 21st of the relevant month and the amount payable is the lower of:

– 50% of the corporation tax liability in the preceding accounting period or

– 45% of the corporation tax liability in the current accounting period.

2nd instalment – in the eleventh month of the accounting period but not later than the 21st of the relevant month and the amount payable must bring the total preliminary tax paid up to 90% of the corporation tax liability for the current accounting period.






CHART 22

Corporation Tax Payment Dates and Form CT1 Filing Dates




	Accounting Periods Ended

	1st Instalment

	2nd Instalment

	Balance of Tax (if any) and CT1 Filing Date




	1 January 2002 – 31 July 2002

	28 June 2002

	On a date 6 months after the accounting period ends but not later than 28th day of the month in which that day falls

	On a date 1 month from the notice of assessment. (Form CT1 is due on a date 9 months after the end of the accounting period)




	1 August 2002 – 31 December 2002

	On a date 31 days before the end of the accounting period but not later than 28th day of the month in which that day falls

	On a date 6 months after the accounting period ends but not later than 28th day of the month in which that day falls

	On a date 1 month from the notice of assessment. (Form CT1 is due on a date 9 months after the end of the accounting period)




	1 January 2003 – 1 July 2003

	On a date 31 days before the end of the accounting period but not later than 28th day of the month in which that day falls

	On a date 6 months after the accounting period ends but not later than 28th day of the month in which that day falls

	Together with the Form CT1 on a date 9 months after an accounting period ends but no later than 21st day of that month



 
	2 July 2003 – 31 December 2005

	On a date 31 days before the end of the accounting period but not later than 21st day of the month in which that day falls

	On a date 6 months after the accounting period ends but not later than 21st day of the month in which that day falls

	As above




	1 January 2006 onwards

	As above

	No second instalment (export for “large companies”, see
Chart 21)

	As above






Notes

Special rules apply for accounting periods of less than one month and one day. In this situation the payment of the first instalment is due on the last day of the accounting period but not later than 28th day of the month or 21st day of the month as appropriate.

The rules above relate to the payment of corporation tax including corporation tax on chargeable gains. If capital gains tax is due as in the case of development land the payment dates for capital gains tax apply.




CHART 23

Manufacturing Relief and Investment in Corporate Trades (Section 443 TCA 1997)




	Type of Company
	10%
	RICT



	Manufacturing
	Yes
	Yes



	Manufacturing Services
	Yes
	Yes



	90% Related Sales Company
	Yes
	No



	“New” Shannon Company
	Yes
	Yes



	Fish, Engineering
	Yes
	Yes



	Services, Ship Building
	Yes
	Yes



	Data Processing and Computer Software Development Services
	Yes
	Yes



	Services qualifying for IDA Employment Grants
	No
	Yes



	Designated Funds
	No
	Yes



	R & D Company
	Yes
	No



	Financial Services in Custom House Dock Area
	Yes
	No



	Shipping Activities
	Yes
	Yes



	Tourist Activities
	No
	Yes



	Export Sales of Trading Houses
	Yes
	Yes



	Plant Cultivation by “Micro Propagation and Plant Cloning”
	Yes
	Yes



	Factory Ships
	Yes
	No



	Services Re Data Processing
	Yes
	Yes



	Construction and Leasing of Advance Factories
	No
	Yes



	Internationally Traded Services
	No
	Yes



	Film Production for Cinema or TV
	Yes
	No



	Meat Processing in EC-approved Factory
	Yes
	Yes



	Fish Processing
	Yes
	Yes



	Remanufacture or Repair of computer equipment or sub-assemblies
	Yes
	Yes



	Repair or maintenance of Aircraft, Aircraft Engines or Components
	Yes
	Yes



	Service Activities to Ships and OffShore Platforms etc.
	Yes
	No



	Certain Agricultural or Fishery Society Activities
	Yes
	No



	Newspaper Advertising
	Yes
	No



	Recycling Activities
	No
	Yes





Note:

With effect from 1 January 2003, the requirement that a company engaged in manufacturing must be entitled to claim manufacturing relief in order to qualify for the purposes of the BES no longer applies.




CHART 24

Corporation Tax Time Limits

(References are to Taxes Consolidation Act 1997 unless otherwise stated)









	Section

	Topic

	Claim etc.

	Claim to be made within




	S307

	Plant and Machinery Industrial Buildings

	Disclaimer of Initial Allowances

	Two years of the end of the accounting period for which the claim arises




	S308

	Excess Case V Capital Allowances

	Against other profits of same accounting period or preceding accounting period

	Two years of the end of the accounting period in which the excess arises




	S83

	Excess management expenses of investment companies

	Against franked investment income of same accounting period

	Two years of the end of the accounting period in which the excess arises




	S396

	Trading losses

	Against other profits of same accounting period or preceding accounting period

	Two years of the end of the accounting period in which the loss is incurred




	S399

	Case V losses

	Against other Case V income of preceding accounting period

	Two years of the end of the accounting period in which the loss is incurred




	S429

	Group Relief and Consortium Relief

	For surrender of trading losses and other amounts eligible for relief

	Two years from the end of the accounting period of the surrendering company




	S882

	New Companies

	Advise Inspector of commencement etc.

	Within thirty days of commencement




	S883

	Liability to Corporation Tax

	Notification to Inspector

	Twelve months from end of accounting period 











CHART 25

Indexation Factors for Capital Gains Tax

[image: chart]




CHART 26

Capital Gains Tax Rates

(See Chart 45 for earlier years)




	Date of Disposal

	Development Land Sold for Residential Development

	Development Land (other than for Residential Development)

	Foreign Life Assurance Policies and Offshore Funds1

	All Other Assets (Normal Rate)2




	08/04/2009 onwards

	25%

	25%

	40%

	25%




	15/10/2008 to 07/04/2009

	22%

	22%

	40%

	22%




	1/12/1999 to 14/10/2008

	20%

	20%

	40%

	20%




	23/4/1998 to 30/11/1999

	20%

	40%

	40%

	20%




	12/2/1998 to 22/4/1998

	40%

	40%

	20%

	20%




	3/12/1997 to 11/2/1998

	40%

	40%

	20%

	20%






Notes:

1.     The rates quoted for offshore funds are for the chargeable gains on disposals of interests in offshore funds which are “distributing funds” (funds which are not non-qualifying funds), since gains on disposals of interests in non-qualifying offshore funds are taxed as income (and not capital gains). See page 126 in relation to tax other than capital gains tax.

2.     The “All Other Assets” do not include the assets of certain special investment products (special portfolio investment accounts, special investment schemes and special investment policies) where gains on disposals are charged to capital gains tax at 20% from 6 April 1999 within the fund (and not on the beneficiary). The rate was 10% before 6 April 1999.

3.     See 1.7.12 with regard to 80% Windfall Tax on land rezoning. 







CHART 27

Capital Acquisitions Tax Rates

(see Chart 54 for earlier years)

Rates from 30 January 1991 to 10 April 1994




	Slice
	Cumulative Slice

	Rate of Tax %

	Tax Thereon

	Cumulative Tax




	Threshold
	Threshold

	
	
	



	Amount
	 Amount +

	 nil

	 nil

	 nil




	 10,000
	 10,000

	 20

	 2,000

	 2,000




	 40,000
	50,000

	30

	12,000

	14,000




	50,000
	100,000

	35

	17,500

	31,500




	Balance
	
 
	40

	
 
	
 





Rates from 11 April 1994 to 30 November 1999




	Slice
	Cumulative Slice

	Rate of Tax %

	Tax Thereon

	Cumulative Tax




	Threshold
	Threshold

	
	
	



	Amount
	Amount +

	nil

	nil

	nil




	10,000
	10,000

	20

	2,000

	2,000




	30,000
	40,000

	30

	9,000

	11,000




	Balance
	
 
	40

	
 
	
 





Rates from 1 December 1999 to 19 November 2008




	Slice
	Rate of Tax %




	Threshold
	 



	Amount
	 Nil




	Balance
	 20%






Rates from 20 November 2008 to 7 April 2009




	Slice
	Rate of Tax %




	Threshold
	
 



	Amount
	Nil




	Balance
	22%






Rates from 8 April 2009



	Slice
	Rate of Tax %




	Threshold
	 




	Amount
	Nil




	Balance
	25% 









CHART 28

Capital Acquisitions Tax Class Thresholds

(see Chart 55 for earlier years)

[image: chart]







CHART 29

Rates of Stamp Duty

(1) Residential Property (effective from 5 November 2007)

(see Chart 59 for earlier years)




	Instruments Executed

	Consideration

	Rate of Duty




	Between 05/11/2007

	Less than €127,000

	Exempt *




	and 07/12/2010

	First €125,000

	0%




	 

	Next €875,000

	7%




	 

	Excess over €1,000,000

	9%




	On or after 08/12/2010

	First €1,000,000

	1%




	 

	Excess over €1,000,000

	2%






 * To fully preserve the exemption that applied prior to the introduction of the above rates, transactions where the consideration (or aggregate consideration) does not exceed €127,000 continued to be exempt from stamp duty.

Note:-

The following reliefs/exemptions were abolished in respect of instruments executed on or after 8 December 2010:

– new dwelling houses/apartments with floor area not exceeding 125 sq m.

–new dwelling houses/apartments with floor area exceeding 125 sq m.

–residential property first-time buyer relief.

 with the exception in the case of instruments executed on or after 8 December 2010 but before 1 July 2011 in respect of binding contracts entered into before 8 December 2010, where the effect of the abolition would be that the stamp duty payable would be higher than it would have been prior to the abolition of the reliefs. 

(2) Non-residential Property (effective from 15 October 2008)




	Aggregate Consideration

	Rate of Duty




	Up to €10,000

	Exempt




	€10,001 to €20,000

	1%




	€20,001 to €30,000

	2%




	€30,001 to €40,000

	3%




	€40,001 to €70,000

	4%




	€70,001 to €80,000

	5%




	Over €80,000

	6%












CHART 30

VAT Fourth Schedule Services (Repealed with effect from 1 January 2010)




	If Supplier was
	and Recipient was
	The Place of Supply was
	The Person liable for Irish VAT was



	Foreign
	Irish Business
	Ireland
	Irish Business Recipient



	Foreign
	Irish Business
	Abroad
	No Irish Liability



	Irish
	Irish Business or Private
	Ireland
	Irish Supplier



	Irish
	Business outside Ireland
	Abroad
	No Irish Liability



	Irish
	Business outside Ireland
	Abroad
	No Irish Liability



	Irish
	Private in EU
	Ireland
	Irish Supplier



	Irish
	Private outside EU
	Abroad
	No Irish Liability





The above rules were modified where the supplier had an establishment in the country of the recipient.

NOTE: VAT FOURTH SCHEDULE SERVICES include:

Services that were taxed where received viz.:

(i)    Transfers and assignments of copyrights, patents, licences, trade marks and similar rights;

(ia)   Hiring out of movable goods other than means of transport;

(ii)   Advertising services;

(iii)  Services of consultants, engineers, consultancy bureaux, lawyers, accountants and other similar services, data processing and provision of information (but excluding services connected with immovable goods);

(iiia) Telecommunications services in certain circumstances. The definition of telecommunications services was modified in the Finance Act 2000;

(iiib) Radio and television broadcasting service;

(iiic) Electronically supplied services;

(iiid) The provision of access to, and of transport or transmission through, natural gas and electricity distribution systems and the provision of other directly linked services.

(iv)  Acceptance of any obligation to refrain from pursuing or exercising in whole or in part, any business activity or any such rights as are referred to in paragraph (1);

(v)    Banking, financial and insurance services (including reinsurance, and financial fund management functions but not including the provision of safe deposit facilities) in certain circumstances;

(vi)  The provision of staff;

(vii) The services of intermediaries who act in the name and for the account of a principal when procuring for him any services specified in paragraphs (i) to (vi). 




CHART 31

VAT-Exempted Activities



	The main exempted activities are:

Admission to sporting events.

Circus admissions.

Certain lettings of immovable goods.

Medical, dental and optical services.

Certain agency services.

Insurance services.

Certain banking and stock exchange activities.

Transport of passengers and their baggage.

Betting.

Funeral undertaking.

Certain theatrical and musical performances.

Certain welfare and non-profit-making activities.

Management of collective investment undertakings, including the functions of collective portfolio management, as listed in Annex II to Directive 2001/107/EC, where those functions are supplied by the person with responsibility for the provision of those functions for the undertaking.

Chiropody.

Educational services including pre-school education facilities.

Certain child-care and homecare services.





Note:

With effect from 1 January 2010, the exemption for agency services in relation to the arrangement of passenger transport or accommodation no longer applies. VAT is therefore chargeable on travel agency services with effect from this date. 




CHART 32

VAT Zero Rate



	The main zero-rated goods and services are:

Most food and drink of a kind used for human consumption, most exports of goods and services relating to exports of goods, oral medicine, fertilizers, most articles of personal clothing and footwear suitable for children under 11 years of age, certain services relating to marine safety, certain books and booklets including atlases, certain medical equipment and appliances, certain navigation services and supplies to certain international bodies.





Note: Finance (No. 2) Act 2008 amended the VAT rate applicable to the sale of tea and coffee. According to Revenue, the amendment clarified that the zero rate applies to non–drinkable tea and coffee. The sale of tea and coffee in drinkable form is subject to VAT at 13.5%. 




CHART 33

Services provided to non business customers outside the EU - not chargeable to Irish VAT



	

(a)    Services that consist of transferring or assigning copyrights, patents licences, trade marks and similar rights;

(b)    advertising services;

(c)    the services of consultants, engineers, consultancy firms, lawyers, accountants and other similar services, as well as data processing and the provision of information;

(d)    services that consist of obligations to refrain from pursuing or exercising, wholly or partially, a business activity or a right referred to in this subsection;

(e)    services that consist of financial1 or insurance2 transactions;

(f)    services that consist of supplying staff;

(g)    services that consist of hiring out movable tangible property, other than a means of transport;

(h)    services that consist of providing access to, or transmission through, natural gas and electricity distributions systems, and providing other services directly linked to those systems;

(i)    telecommunications services;

(j)    radio and television broadcasting services;

(k)    electronically supplied services.





1     ‘financial transactions’ include banking transactions and financial fund management transactions, but do not include the provision of safe deposit facilities;

2     ‘insurance transactions’ include reinsurance transactions. 




CHART 34

VAT 13.5% Rate





	The main goods and services liable at this rate are:

Immovable goods, services consisting of the development of immovable goods, concrete and concrete blocks, hotel and holiday accommodation, short term hiring of cars, boats, tents, caravans, mobile homes, tour guide services, fuel for power and heating, coal, peat, timber, electricity, gas, heating oil, hotel and restaurant meals, admissions to cinemas, cabaret, certain live theatrical and musical performances and to certain exhibitions, waste disposal, general agricultural and veterinary services, use of commercial sporting facilities, car driving instruction, care of the human body, general repair and maintenance services, certain imports and supplies of works of art, antiques and collectors’ items, certain green fees, brochures, periodicals and newspapers, live poultry and live ostriches, animal insemination services, livestock semen, cooked food purchased at takeaway, supermarket, garage or other outlet, children’s car safety seats, micanthus, rhizomes, seeds, bulbs, roots and similar goods used for the agricultural production of biofuels, and non-oral contraceptive products.





Note:

Finance (No. 2) Act 2008 amended the VAT rate applicable to the sale of tea and coffee. According to Revenue, the amendment clarified that the zero rate applies to non-drinkable tea and coffee. The sale of tea and coffee in drinkable form is subject to VAT at 13.5%. 




CHART 35

VAT 21% Rate





	The main goods and services liable at this rate are:

 Adult clothing and footwear including materials for their manufacture, household durable and non-durable goods, drink and certain foods, goods for personal use, sport and recreational goods, educational goods, agricultural goods, non-oral medicines, most building materials, office equipment and stationery, most services such as telecommunication services, accountancy services (including farm accountancy services), legal services, advertising services, other goods and services not liable at another rate.





(See Chart 49 for Historic VAT Rates.)




CHART 36

VAT Thresholds






	Persons supplying services
	€25,500  1/7/1994  30/4/2006



	 
	€27,500  1/5/2006  28/2/2007



	 
	€35,000  1/3/2007  30/4/2008



	 
	€37,500 from 1/5/2008



	Persons supplying goods
	€51,000  1/7/1994  30/4/2006



	 
	€55,000  1/5/2006  28/2/2007



	 
	€70,000  1/3/2007  30/4/2008



	 
	€75,000 from 1/5/2008



	Persons making intra-Community acquisitions
	€41,000



	Persons making mail order or distance sales into the State
	€35,000





In the case of supplies in the State and intra-Community acquisitions, registration is obligatory where the appropriate turnover threshold is exceeded or is likely to be exceeded in any 12-month period.

The distance sales threshold is based on a calendar year.

There is no VAT registration threshold in respect of receipt of cross-border services by a person for business purposes.

See Chart 50 for earlier thresholds.




CHART 37

VAT Multiplier

VAT multiplier to be used when valuing an interest in immovable goods




	DATE ISSUE
	REDEMPTION YIELD

	MULTIPLIER




	21 May 1991
	9.30 per cent

	10.75




	24 January 1992
	9.11 per cent

	10.98




	14 June 1993
	7.37 per cent

	13.57




	15 October 1993
	6.87 per cent

	14.56




	17 August 1994
	8.56 per cent

	11.68




	15 May 1995
	8.52 per cent

	11.74




	19 April 1996
	6.93 per cent

	14.43 (Note 1)




	17 September 1997
	6.26 per cent

	15.97




	11 May 1999
	4.26 per cent

	23.47 (Note 2)




	29 January 2002
	5.14 per cent

	19.45




	1 March 2003
	3.377 per cent

	29.61




	1 February 2004
	4.702 per cent

	21.27






1. The operative date for the multiplier of 14.43 is 26 March 1997.

 2. The operative date for the multiplier of 23.47 is 30 June 1999.







CHART 38

Capital Allowances

Initial Allowances




	Expenditure Incurred
	Plant and Machinery

	Industrial Buildings

	Hotels

	Farm Buildings




	1.4.71  5.4.74
	100%

	20%

	10%

	-




	6.4.74  15.1.75
	100%

	20%

	10%

	20%




	16.1.75  5.4.80
	100%

	50%

	10%

	20%




	6.4.80  31.3.88
	100%

	50%

	10%

	Nil




	1.4.88  31.3.89
	*75%

	*50%

	10%

	Nil




	1.4.89  31.3.91
	*50%

	*50%

	10%

	Nil




	1.4.91  31.3.92
	*25%

	*25%

	10%

	Nil




	1.4.92 onwards
	Nil

	Nil

	Nil

	Nil








* A rate of up to 100% applies to qualifying services companies in the Customs House Docks Area or in the Shannon Customs-Free Area, subject to varying time limits.





	Writing Down and Wear-and-Tear Allowances




	Expenditure Incurred

	Plant and Machinery

	Industrial Buildings

	Hotels

	Farm Buildings




	1.4.71 – 5.4.74

	Up to 100%

	2%

	10%

	10%




	6.4.74 – 15.1.75

	Up to 100%

	2%

	10%

	10%




	16.1.75 – 1.2.78

	Up to 100%

	4%

	10%

	10%




	2.2.78 – 5.4.80

	Up to 100%

	Up to 100%

	Up to 100%

	10%




	6.4.80 – 31.3.88

	Up to 100%

	Up to 100%

	Up to 100%

	Up to 30%




	1.4.88 – 31.3.89

	*Up to 75%

	*Up to 75%

	Up to 75%

	Up to 30%




	1.4.89 – 31.3.91

	*Up to 50%

	*Up to 50%

	Up to 50%

	Up to 50%




	1.4.91 – 31.3.92

	*Up to 25%

	*Up to 25%

	Up to 25%

	Up to 25%




	1.4.92 – 26.1.94

	15%

	4%

	10%

	10%




	27.1.94 – 31.12.00

	15%

	4%

	15%

	15%




	1.1.01 – 3.12.02

	20%

	4%

	15%

	15%




	4.12.02 onwards

	12.5%

	4%

	4%**

	15%






* A rate of up to 100% applies to qualifying services companies in the Customs House Docks Area or in the Shannon Customs-Free Area, subject to varying time limits.

** See 1.20.16 re transitional provisions which extend the 15% in certain circumstances.







CHART 39

Urban Renewal Area Allowances - 1986 Scheme*




	 

	Dublin Areas

	Custom House Docks

	Temple Bar

	Other Areas




	Commercial Property




	Owner Occupier:

	 

	 

	 

	 




	Free Depreciation
 
	50%

	100%

	100%

	100%




	or

	 

	 

	 

	 




	Initial Allowance

	25%

	50%

	50%

	50%




	and

	 

	 

	 

	 




	Annual Allowance**

	2%

	4%

	4%

	4%




	Lessor:

	 

	 

	 

	 




	Free Depreciation

	n/a

	n/a

	n/a

	n/a




	or

	 

	 

	 

	 




	Initial Allowance

	25%

	50%

	50%

	50%




	and

	 

	 

	 

	 




	Annual Allowance**

	2%

	4%

	4%

	4%




	Qualifying Period

	31.07.94

	24.01.99

	05.04.99

	31.07.94




	Residential Property




	Owner Occupier:**

	5% pa for 10 years

	Old: 10% pa for 10 years

	New: 5% pa for 10 years Old: 10% pa for 10 years

	5% pa for 10 years




	Lessor:

	“Section 23” type relief applies with unrestrictec set-off against total rental income





	Qualifying Period

	As above for each area




	Plant and Machinery




	Accelerated allowances expenditure incurred between 01.04.91 and 01.04.92

	25%

	25%*

	25%

	25%




	Expenditure incurred after 01.04.92

	n/a

	n/a*

	n/a

	n/a






* See 2001 edition for full details of the various property tax incentive schemes.

See paragraph 1.27 in relation to “specified reliefs” under Chapter 2A TCA 1997, in the context of the limitation of the amount of certain reliefs used by certain high-income individuals.




CHART 40

Urban Renewal Area Allowances - Designated Area/Street From 1.8.1994




	 
	DESIGNATED AREA

	DESIGNATED STREET




	INDUSTRIAL PROPERTY
	 



	OWNER-OCCUPIER
	 

	 




	Accelerated Allowance
	50%

	50%




	Initial Allowance
	25%

	25%




	Annual Allowance*
	4%

	4%




	Maximum
	100%

	100%




	LESSOR
	 

	 




	Initial Allowance
	25%

	25%




	Annual Allowance*
	4%

	4%




	Maximum
	100%

	100%




	COMMERCIAL PROPERTY
	 



	OWNER-OCCUPIER
	 

	 




	Accelerated Allowance
	50%

	50%




	Initial Allowance
	25%

	25%




	Annual Allowance*
	2%

	2%




	Maximum
	50%

	50%




	LESSOR
	 

	 




	Initial Allowance
	25%

	25%




	Annual Allowance*
	2%

	2%




	Maximum
	50%

	50%




	RESIDENTIAL PROPERTY
	 



	OWNER-OCCUPIER
	 

	 




	Construction*
	5% p.a. (10yrs)

	Nil




	Refurbishment*
	10%p.a. (10yrs)

	10% p.a. (10 yrs)




	LESSOR
	 

	 




	Construction
	100%

	Nil




	Conversion
	100%

	100%




	Refurbishment
	100%

	100%




	DOUBLE RENT ALLOWANCE
	YES

	NO






See paragraph 1.27 in relation to “specified reliefs” under Chapter 2A TCA 1997, in the context of the limitation of the amount of certain reliefs used by certain high-income individuals.




CHART 41

1998 Urban and Rural Renewal Schemes









	Industrial - Construction or Refurbishment
	Urban Scheme

	Rural Scheme




	Owner-Occupier
	 

	 




	Free Depreciation
	50%

	50%




	        or
	 

	 




	Initial Allowance
	50%

	50%




	        and
	 

	 




	Annual Allowance up to 100%*
	4%

	4%




	Lessor
	 

	 




	Initial Allowance
	50%

	50%




	        and
	 

	 




	Annual Allowance up to 100%*
	4%

	4%














	Commercial - Construction or Refurbishment
	Urban Scheme

	Rural Scheme




	Owner-Occupier
	 

	 




	Free Depreciation
	50%

	50%




	        or
	 

	 




	Initial Allowance
	50%

	50%




	        and
	 

	 




	Annual Allowance up to 100%*
	4%

	4%




	Lessor
	 

	 




	Initial Allowance
	50%

	50%




	        and
	 

	 




	Annual Allowance up to 100%*
	4%

	4%













	Residential
	 



	Owner-Occupier
	 



	Construction:
	5% deduction against total income for 10 years*



	Refurbishment:
	10% deduction against total income for 10 years*



	Lessor
	 



	Section 23-type relief available in respect of expenditure on construction, conversion or refurbishment.



	See paragraph 1.27 in relation to specified reliefs under Chapter 2A TCA 1997, in the context of the limitation of the amount of certain reliefs used by certain high-income individuals.








CHART 42

2000 Town Renewal Scheme




	Industrial - Construction or Refurbishment
	Allowances




	Owner-Occupier
	 




	Free Depreciation
	50%

        


	        or
	 




	Initial Allowance
	50%




	        and
	 




	Annual Allowance up to 100%*
	4%




	Lessor
	 




	Initial Allowance
	50%




	        and
	 




	Annual Allowance up to 100%*
	4%









	Commercial - Construction or Refurbishment
	Allowances




	Owner-Occupier
	 




	Free Depreciation
	50%




	        or
	 




	Initial Allowance
	50%




	        and
	 




	Annual Allowance up to 100%*
	4%




	Lessor
	 




	Initial Allowance
	50%




	        and
	 




	Annual Allowance up to 100%*
	4%













	Residential
	 



	Owner-Occupier
	 



	Construction:
	5% deduction against total income for 10 years*



	Refurbishment:
	10% deduction against total income for 10 years*



	Lessor
	 



	Section 23-type relief available in respect of expenditure on construction, conversion or refurbishment.





See paragraph 1.27 in relation to “specified reliefs” under Chapter 2A TCA 1997, in the context of the limitation of the amount of certain reliefs used by certain high-income individuals.




CHART 43

Summary of Terminating Property Investment Schemes and Incentives

[image: chart]
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CHART 44

Historic Income Tax Rates 1980/81 – 1989/90
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CHART 45

Historic CGT Rates From 1980/81








	1980/81 and 1981/82

	 




	Standard Rate

	30%




	Ownership period 3–6 years

	25.5%




	6–9 years

	21%




	9–12 years

	16.5%




	12–15 years

	12%




	15–18 years

	7.5%




	18–21 years

	3%




	More than 21 years

	0%




	These reduced rates applied to assets other than development land, mineral assets and shares deriving their value therefrom.

	They were not available to companies or individuals remitting foreign gains




	On or after 26 March 1982

	 




	Ownership period 1 year

	60%




	1–3 years

	50%




	More than 3 years

	40%




	Development land

	 




	Before 26 March 1982

	45% (or 40% in the case of compulsory purchase)




	26 March 1982 – 5 April 1990

	 




	Ownership period 1 year

	60%




	1–3 years

	50%




	All other cases

	50% (or 40% in the case of compulsory purchase)




	1986/87 – 1989/90

	 




	Ownership period 1 year

	60%




	1–3 years

	50%




	3–6 years

	35%




	More than 6 years

	30%




	1990/91 and 1991/92

	 




	Ownership period 1–3 years

	50%




	3–6 years

	35%




	More than 6 years

	30%




	Development land

	50% (or 40% in the case of compulsory purchase)




	1992/93 – 1997/98 (3 December 1997)

	40% (all gains)




	After 3 December 1997

	20% (see legislation for conditions and exclusions)




	Note that a reduced rate of 27% existed from 1994/95 to 1996/97 for certain shares.

	This 27% rate became 26% for disposals between 6 April 1997 and 3 December 1997









CHART 46

Historic Corporation Tax Rates 1977-1995



	Period

	Standard Rate




	1/1/1977 – 31/12/1981

	45%




	1/1/1982 – 31/03/1988

	50%




	1/4/1988 – 31/03/1989

	47%




	1/4/1989 – 31/03/1991

	43%




	1/4/1991 – 31/03/1995

	40%








CHART 47

Historic PRSI Rates for the Self-Employed 1987/88 – 2009




	Year

	Upper Limit

	Minimum PRSI Payment

	PRSI-Free Allowance

	Rate %




	1987/88

	N/A

	N/A

	N/A

	N/A




	1988/89

	£16,200

	£208

	N/A

	3




	1989/90

	£16,700

	£208

	N/A

	4




	1990/91

	£17,300

	£208

	N/A

	5




	1991/92

	£18,000

	£234

	N/A

	5




	1992/93

	£19,000

	£234

	N/A

	5




	1993/94

	£20,000

	£250

	N/A

	5




	1994/95

	£20,900

	£250

	N/A

	5




	1995/96

	£21,500

	£230

	£520

	5




	1996/97

	£22,300

	£215

	£1,040

	5




	1997/98

	£23,200

	£215

	£1,040

	5




	1998/99

	£24,200

	£215

	£1,040

	5




	1999/00

	£25,400

	£215

	£1,040

	5




	2000/01

	£26,500

	£215

	£1,040

	5




	2001

	N/A

	£200

	N/A

	3




	2002

	N/A

	€253

	N/A

	3




	2003

	N/A

	€253

	N/A

	3




	2004

	N/A

	€253

	N/A

	3




	2005

	N/A

	€253

	N/A

	3




	2006

	N/A

	€253

	N/A

	3




	2007

	N/A

	€253

	N/A

	3




	2008

	N/A

	€253

	N/A

	3




	2009

	N/A

	€253

	N/A

	3






Notes:

(i)   Each individual is treated separately for PRSI. For married couples, income for each spouse should be calculated separately.

(ii)  Individuals over 66 years are exempt from charge to PRSI.

(iii) No liability to PRSI arises above the upper income limit figure.




CHART 48

Historic Levy Rates (Self-Employed) 1987/88 – 2009

[image: chart]

Notes:

(i)   Each individual is treated separately for levies. For married couples, income for each spouse should be calculated separately.

(ii)  Individuals over 70 years are exempt from charge to levies.

(iii) The earnings threshold above is calculated weekly, e.g., for 2002 and 2003 the amount is €56 per week. If reckonable income is below the weekly amounts (annualised above) in the years 1994/95 to 2003 inclusive then no liability to levies arises.

(iv) An upper income limit applies to the health levy for the years 1987/88 to 1990/91 inclusive. No liability to the health levy arises above the upper income limit figure.




CHART 49

Historic VAT Rates









	Date
	General Rates %

	Livestock Rates %




	1 May 1987
	Zero, 10, 25

	1.7




	1 March 1988
	Zero, 10, 25

	1.4




	1 March 1989
	Zero, 10, 25

	2.0




	1 March 1990
	Zero, 10, 23

	2.3




	1 March 1991
	Zero, 10, 12.5, 21

	2.3




	1 March 1992
	Zero, 10, 12.5, 16, 21

	2.7




	1 March 1993
	Zero, 10, 12.5, 21

	2.5




	1 March 1996
	Zero, 10, 12.5, 21

	2.8




	1 March 1997
	Zero, 10, 12.5, 21

	3.3




	1 March 1998
	Zero, 10, 12.5, 21

	3.6




	1 March 1999
	Zero, 10, 12.5, 21

	4.0




	1 March 2000
	Zero, 10, 12.5, 21

	4.2




	1 January 2001
	Zero, 10, 12.5, 20

	4.3




	1 March 2002
	Zero, 10, 12.5, 21

	4.3




	1 January 2003
	Zero, 10, 13.5, 21

	4.3




	1 January 2004
	Zero, 10, 13.5, 21

	4.4




	1 January 2005
	Zero, 10, 13.5, 21

	4.8




	1 January 2007
	Zero, 10, 13.5, 21

	5.2




	1 January 2009
	Zero, 10, 13.5, 21.5

	5.2




	1 January 2010
	Zero, 10, 13.5, 21

	5.2









CHART 50

Historic VAT Thresholds




	Date

	Thresholds




	Services

	Goods




	£

	€

	£

	€

	£

	€




	1 November 1972

	*1,800

	2,285.53

	*6,000

	7,618.43

	*12,000

	15,236.86




	1 November 1979

	*3,000

	3,809.21

	*9,000

	11,427.64

	*18,000

	22,855.29




	20 November 1981

	15,000

	19,046.07

	30,000

	38,092.14

	 

	 




	1 July 1983

	12,000

	15,232.86

	25,000

	31,743.52

	 

	 




	24 May 1989

	15,000

	19,046.07

	32,000

	40,631.62

	 

	 




	1 July 1994

	20,000

	25,394.76**

	40,000

	50,789.52**

	 

	 




	1 May 2006

	 

	27,500

	 

	55,000

	 

	 




	1 March 2007

	 

	35,000

	 

	70,000

	 

	 




	1 May 2008

	 

	37,500

	 

	75,000

	 

	 






* Equivalent to six consecutive two-monthly taxable periods.

** Rounded to €25,500 and €51,000.




CHART 51

Historic Specified Amounts for the Restriction of Capital Allowances and Expenses for Passenger Motor Vehicles*









	PROVIDED FOR USE

	 

	RELEVANT LIMIT




	 

	 

	ALL CARS




	 

	 

	£




	Up to 15/5/1973

	 

	No Limit




	16/5/1973 – 28/1/1976

	 

	2,500




	29/1/1976 – 5/4/1986

	 

	3,500




	6/4/1986 – 27/1/1988

	 

	4,000




	28/1/1988 – 25/1/1989

	 

	6,000




	26/1/1989 – 29/1/1992

	 

	7,000




	30/1/1992 – 26/1/1994

	 

	10,000




	

	NEW CARS* SECOND-HAND CARS*




	 

	£

	£




	27/1/1994 – 8/2/1995

	13,000

	10,000




	9/2/1995 – 22/1/1997

	14,000

	10,000




	23/1/1997 – 2/12/1997

	15,000

	10,000




	3/12/1997 – 2/12/1998

	15,500

	10,000




	3/12/1998 – 30/11/1999

	16,000

	10,000




	EXPENDITURE INCURRED

	 

	 




	1/12/1999 - (Note 1)

	 16,500

	10,000






* In the case of running expenses the increased limits apply to all cars.




	CHARGEABLE PERIODS ENDING (Note 2)

	All Cars




	Between 1/1/2001 – 31/12/2001 inclusive

	IR£17,000 (€21,585)




	Between 1/1/2002 – 31/12/2005 inclusive

	€22,000




	Between 1/1/2006 – 31/12/2006 inclusive

	€23,000




	On or after 1/1/2007

	€24,000






Note 1             The limits of £16,500 / £10,000 apply for expenditure incurred between 1 December 1999 and the last day of the accounting period preceding:

(i)   the accounting period ending on or after 1 January 2001, for companies, and

(ii)   the income tax basis period ending on or after 1 January 2001, for individuals.

Note 2             The restriction in respect of motor running expenses does not apply for chargeable periods ending on or after 1 January 2002.




CHART 52

Historic Tax Credits on Dividends - Republic of Ireland




	Period
	Tax Credit Normal Dividend

	Tax Credit Manufacturing Dividend




	5/4/1976 to
	35/65

	N/A*




	5/4/1978
	 

	 




	6/4/1978 to
	30/70

	1/18




	5/4/1983
	 

	 




	6/4/1983 to
	35/65

	1/18




	5/4/1988
	 

	 




	6/4/1988 to
	32/68

	1/18




	5/4/1989
	 

	 




	6/4/1989 to
	28/72

	1/18




	5/4/1991
	 

	 




	6/4/1991 to
	25/75

	1/18




	5/4/1995
	 

	 




	6/4/1995 to
	23/77

	1/18




	5/4/1997
	 

	 




	6/4/1997 to
	21/79

	1/18




	2/12/1997
	 

	 




	3/12/1997 to
	11/89

	1/18




	5/4/1999
	 

	 






Note:

Tax credits were abolished with effect from 6 April 1999.




CHART 53

Historic Tax Credits on Dividends – UK




	Period
	Tax Credit

	Tax Credit Repay to R.I.




	1979/80 to
	30/70

	15/30




	1985/86
	 

	 




	1986/87
	29/71

	14/29




	1987/88
	27/73

	12/27




	1988/89 to
	25/75

	10/25




	1992/93
	 

	 




	1993/94 to
	20/80

	5/20




	1998/99
	 

	 






Note:

(1)   The tax credit is calculated by reference to the net dividend.

(2)   Repayment to R.I. shareholders is calculated by reference to the tax credit.

(3)   Tax credits were abolished with effect from 6 April 1999.




CHART 54

Historic Capital Acquisitions Tax Rates Position Up To 25 March 1984

There were four separate tables for different classes of relationship, and these were as follows:

TABLE 1

Applicable where the donee or successor is the spouse, child, or minor child of a deceased child, of the disponer











	
Slice £

	Cumulative Slice £

	
Rate of Tax %

	
Tax Thereon £

	Cumulative Tax £




	150,000

	150,000

	Nil

	Nil

	Nil




	50,000

	200,000

	25

	12,500

	12,500




	50,000

	250,000

	30

	15,000

	27,500




	50,000

	300,000

	35

	17,500

	45,000




	50,000

	350,000

	40

	20,000

	65,000




	50,000

	400,000

	45

	22,500

	87,500




	Excess

	 

	50

	 

	 






TABLE II

Applicable where the donee or successor is a lineal ancestor or a linear descendant (other than a child, or a minor child of a deceased child) of disponer.











	Slice £

	Cumulative Slice £

	Rate of Tax %

	Tax Thereon £

	Cumulative Tax £




	(a) the taxable gift of inheritance is taken on or before 31 March 1978.




	15,000

	15,000

	Nil

	Nil

	Nil




	3,000

	18,000

	5

	150

	150




	5,000

	23,000

	7

	350

	500




	10,000

	33,000

	10

	1,000

	1,500




	10,000

	43,000

	13

	1,300

	2,800




	10,000

	53,000

	16

	1,600

	4,400




	10,000

	63,000

	19

	1,900

	6,300




	10,000

	73,000

	22

	2,200

	8,500




	15,000

	88,000

	25

	3,750

	12,250




	15,000

	103,000

	28

	4,200

	16,450




	15,000

	118,000

	31

	4,650

	21,100




	15,000

	133,000

	34

	5,100

	26,200




	15,000

	148,000

	37

	5,550

	31,750




	15,000

	163,000

	40

	6,000

	37,750




	15,000

	178,000

	43

	6,450

	44,200




	15,000

	193,000

	46

	6,900

	51,100




	15,000

	208,000

	49

	7,350

	58,450




	Excess

	 

	50

	 

	 

















	
Slice £

	Cumulative Slice £

	Rate of Tax %

	Tax Thereon £

	Cumulative Tax £




	(b) The taxable gift or inheritance is taken on or after 1 April 1978.




	30,000

	30,000

	Nil

	Nil

	Nil




	3,000

	33,000

	5

	150

	150




	5,000

	38,000

	7

	350

	500




	10,000

	48,000

	10

	1,000

	1,500




	10,000

	58,000

	13

	1,300

	2,800




	10,000

	68,000

	16

	1,600

	4,400




	10,000

	78,000

	19

	1,900

	6,300




	10,000

	88,000

	22

	2,200

	8,500




	15,000

	103,000

	25

	3,750

	12,250




	15,000

	118,000

	28

	4,200

	16,450




	15,000

	133,000

	31

	4,650

	21,100




	15,000

	148,000

	34

	5,100

	26,200




	15,000

	163,000

	37

	5,550

	31,750




	15,000

	178,000

	40

	6,000

	37,750




	15,000

	193,000

	43

	6,450

	44,200




	15,000

	208,000

	46

	6,900

	51,100




	15,000

	223,000

	49

	7,350

	58,450




	Excess

	 

	50

	 

	 






TABLE III

Applicable where the donee or successor is a brother or a sister, or a child of a brother or of a sister, of the disponer











	Slice£

	Cumulative Slice £

	Rate of Tax %

	Tax Thereon £

	Cumulative Tax £




	(a) the taxable gift or inheritance is taken on or before 31 March 1978.




	10,000

	10,000

	Nil

	Nil

	Nil




	3,000

	13,000

	10

	300

	300




	5,000

	18,000

	12

	600

	900




	10,000

	28,000

	15

	1,500

	2,400




	10,000

	38,000

	19

	1,900

	4,300




	10,000

	48,000

	23

	2,300

	6,600




	10,000

	58,000

	27

	2,700

	9,300




	10,000

	68,000

	31

	3,100

	12,400




	15,000

	83,000

	35

	5,250

	17,650




	15,000

	98,000

	40

	6,000

	23,650




	15,000

	113,000

	45

	6,750

	30,400




	Excess

	 

	50

	 

	 
















	(b) The taxable gift or inheritance is taken on or after 1 April 1978.




	20,000

	20,000

	Nil

	Nil

	Nil




	3,000

	23,000

	10

	300

	300




	5,000

	28,000

	12

	600

	900




	10,000

	38,000

	15

	1,500

	2,400




	10,000

	48,000

	19

	1,900

	4,300




	10,000

	58,000

	23

	2,300

	6,600




	10,000

	68,000

	27

	2,700

	9,300




	10,000

	78,000

	31

	3,100

	12,400




	15,000

	93,000

	35

	5,250

	17,650




	15,000

	108,000

	40

	6,000

	23,650




	15,000

	123,000

	45

	6,750

	30,400




	Excess

	 

	50

	 

	 






TABLE IV

Application where the donee or successor does not stand to the disponer in a relationship referred to in Table I, II and III.











	
Slice £

	Cumulative Slice £

	
Rate of Tax %

	
Tax Thereon £

	Cumulative Tax £




	(a) the taxable gift or inheritance is taken on or before 31 March 1978.




	5,000

	5,000

	Nil

	Nil

	Nil




	3,000

	8,000

	20

	600

	600




	5,000

	13,000

	22

	1,100

	1,700




	10,000

	23,000

	25

	2,500

	4,200




	10,000

	33,000

	30

	3,000

	7,200




	10,000

	43,000

	35

	3,500

	10,700




	10,000

	53,000

	40

	4,000

	14,700




	10,000

	63,000

	45

	4,500

	19,200




	15,000

	78,000

	50

	7,500

	26,700




	15,000

	93,000

	55

	8,250

	34,950




	Excess

	 

	60

	 

	 
















	(b) the taxable gift or inheritance is taken on or after 1 April 1978.




	10,000

	10,000

	Nil

	Nil

	Nil




	3,000

	13,000

	20

	600

	600




	5,000

	18,000

	22

	1,100

	1,700




	10,000

	28,000

	25

	2,500

	4,200




	10,000

	38,000

	30

	3,000

	7,200




	10,000

	48,000

	35

	3,500

	10,700




	10,000

	58,000

	40

	4,000

	14,700




	10,000

	68,000

	45

	4,500

	19,200




	15,000

	83,000

	50

	7,500

	26,700




	15,000

	98,000

	55

	8,250

	34,950




	Excess

	 

	60

	 

	 






Table from 26 March 1984 to 29 January 1991











	Slice Threshold

	Cumulative Slice Threshold

	Rate of Tax %

	Tax Thereon

	Cumulative Tax




	Amount

	Amount +

	nil

	nil

	nil




	10,000

	10,000

	20

	2,000

	2,000




	40,000

	50,000

	30

	12,000

	14,000




	50,000

	100,000

	35

	17,500

	31,500




	50,000

	150,000

	40

	20,000

	51,500




	50,000

	200,000

	45

	22,500

	74,000




	Balance

	 

	55

	 

	 









CHART 55

Historic Capital Acquisitions Tax Class Thresholds

[image: chart]




CHART 56

Historic Capital Acquisition Tax Reliefs

(A) Agricultural Relief




	
Date of Gift or Inheritance

	
Agricultural Property

	
Threshold

	Relief




	Gifts

	Inheritance




	11.4.94 to 7.2.95

	Farm land & buildings

	£300,000

	80%

	65%




	 

	 

	Balance

	30%

	30%




	 

	Other farm assets

	All

	25%

	25%




	8.2.95 to 22.1.96

	Farm land & buildings

	£300,000

	80%

	65%




	 

	 

	Balance

	50%

	50%




	 

	Other farm assets

	All

	50%

	50%




	23.1.96 to 22.1.97

	All farm assets

	All

	75%

	75%






It should be noted that, where the reliefs applying between 8.2.95 and 22.1.96 are more beneficial, they may be claimed instead of the 75% reduction.

(B) Business Relief









	Date of Gift or Inheritance
	Threshold

	Relief




	11.4.94 to 7.2.95
	£250,000

	50%




	 
	Balance

	25%




	8.2.95 to 22.1.96
	All

	50%




	23.1.96  22.1.97
	All

	75%




	23.1.97  onwards
	All

	90%









CHART 57

Probate Tax Exemption Thresholds
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CHART 58

(1) Residential Property Tax Limits




	 
	INCOME YEAR ENDED 5 APRIL £

	VALUATION AS AT 5 APRIL £




	1983
	20,000

	65,000




	1984
	22,030

	65,622




	1985
	23,395

	66,491




	1986
	24,468

	68,728




	1987
	25,307

	69,971




	1988
	25,795

	74,321




	1989
	26,654

	82,772




	1990
	27,800

	91,000




	1991
	28,500

	96,000




	1992
	27,500

	90,000




	1993
	28,100

	91,000




	1994
	25,000

	75,000




	1995
	29,500

	94,000




	1996
	30,100

	101,000






(2) Residential Property Tax Value threshold for Certificate of Clearance




	VALUATION DATE*
	THRESHOLD £




	5 April 1997
	115,000




	5 April 1998
	138,000




	5 April 1999
	200,000




	5 April 2000
	300,000




	5 April 2001
	342,000




	5 April 2002
	438,000



	5 April 2003
	1,000,000




	5 April 2004
	1,140,000




	5 April 2005
	1,300,000




	5 April 2006
	1,389,000






* The relevant valuation date is the valuation date preceding the date of the contract, or, where the date of the contract is 5 April in a year, that date.

A Certificate of Clearance is not required for contracts dated on or after 1 February 2007 or for contracts dated before 1 February 2007 where the sale is to be completed on or after 1 February 2007.




CHART 59

Residential Property Tax Rates for Year Ended 5 April 1994

For residential property valued between £75,000 and £100,000 a flat rate of tax was payable as follows:




	Valuation not exceeding £
	Tax due £




	80,000
	25




	85,000
	75




	90,000
	125




	95,000
	175




	100,000
	225






For residential property valued at over £100,000 tax was charged on the excess of the value over £75,000 as follows:




	First £25,000
	@ 1%

	£250.00




	Next £50,000
	@ 1.5%

	£750.00




	First £25,000
	@ 2%

	-









CHART 60

Historic Rates of Stamp Duty on Residential Property

[image: chart]

Historic Rates of Stamp Duty on Non-residential Property (effective from 4 December 2002 to 14 October 2008)








	Value
	Rate




	Up to €10,000
	0%




	€10,001 – €20,000
	1%




	€20,001 – €30,000
	2%




	€30,001 – €40,000
	3%




	€40,001 – €70,000
	4%




	€70,001 – €80,000
	5%




	€80,001 – €100,000
	6%



	€100,001 – €120,000
	7%




	€120,001 – €150,000
	8%




	Over €150,000
	9%

















	
CHAPTER 1


	
INCOMETAX










1.1          Administration of Tax System


1.1.1            Legislation

The legislation on income tax in the Republic of Ireland is contained in the Taxes Consolidation Act 1997 (“TCA 97”).




1.1.2            The Revenue Commissioners

The care and management of direct taxes such as income tax and corporation tax, and of indirect taxes such as customs and excise duty and value-added tax, is entrusted to the Revenue Commissioners. The Revenue Commissioners are appointed by the Taoiseach. Inspectors of Taxes are appointed by the Revenue Commissioners and are deployed throughout the country in various Tax Districts with a separate division for large cases. Responsibility for issuing annual tax returns and for the making of assessments rests with Inspectors of Taxes. Payment of income tax and corporation tax is made through the Office of the Collector-General.




1.1.3            Fundamental concepts

TCA97 s65         Year of Assessment – Income tax is charged for a year of assessment.

Total Income – This is total income from all sources as computed in accordance with the provisions of the TCA 97.

Taxable Income – This is total income less allowances, reliefs and deductions.

Schedules – Income from various sources is grouped for assessment purposes under various schedules. The TCA 97 contains the rules for measuring the income assessable under the various schedules.

Basis of Assessment – All income is assessable to income tax on a current-year basis.




1.1.4            Self-assessment

Self-assessment was introduced for individuals with effect from 1988/89.




1.1.5            Chargeable person

TCA97 s950        For income tax purposes, a person who is within the scope of the self-assessment system is a “chargeable person”. This mainly refers to self-employed persons but includes those with a source of investment or rental income where the tax due cannot be recovered by restricting their tax credits under the PAYE system.

Section 14 FA 2005 amended the definition of a “chargeable person” for self-assessment purposes. The legislation permits Revenue the discretion to look at an individual’s gross non-PAYE income when deciding if the individual will be regarded as a “chargeable person.”

For the years of assessment 2005 et seq., an individual with PAYE income who also has substantial gross income from a non-PAYE source(s), even where this income has been reduced to nil or to a negligible amount because of deductions, losses, allowances or other reliefs, is regarded as a “chargeable person” and is required to make a return under the self-assessment system.

In its publication Tax Briefing, Issue 62, Revenue indicated that an individual who is in receipt of income chargeable to tax under the PAYE system but who is also in receipt of gross non-PAYE income in excess of €50,000, which is covered or largely covered by losses, capital allowances and other reliefs will be regarded as a “chargeable person” within the self-assessment system. This €50,000 limit applies to gross income from all sources and not from each separate source.

Excluded from the definition of “non-PAYE income” for the purposes of this section are:

(i)    Social welfare payments and pensions;

(ii)   Legally enforceable maintenance payments received.
   
Where the above sources of income can be accommodated by coding against the individual’s tax credits, the individual will not be deemed to be a “chargeable person” for income tax self-assessment.

An individual, in receipt of both income chargeable to tax under the PAYE system and income from other non-PAYE sources, will not be regarded as a “chargeable person” if the total gross income from all non-PAYE sources is less than €50,000 and the net assessable income is less than €3,174, provided the tax due on this income is collected via the PAYE system by coding against their tax credits for the year.

TCA97 s895        In addition to the foregoing, where a resident person, either directly or indirectly, opens a foreign bank account of which he is the beneficial owner, he is regarded as a chargeable person for the year of assessment during which the account is opened.

TCA97 s128       Where a person is chargeable to tax under Schedule E on a gain arising from the exercise, assignment or release of a right (e.g., exercise of a share option) that person is regarded as a chargeable person for the year. An exception to this is where the person is exempted in writing by the Inspector of Taxes from the obligation to file a tax return upon application to the Revenue Commissioners.

TCA97 s730H     Where a person acquires a “foreign life policy” as defined in s730 H (1) TCA 97, they are deemed to be a chargeable person for that chargeable period. In addition, in order to avail of the more favourable tax regime for holders of such foreign life policies, any income payment or gain on disposal must be correctly included in the relevant tax return. Such a return must be submitted by the specified return date for the chargeable period in which the income arises, or in which the disposal is made, as appropriate.

TCA97 s743       Similarly, where a person acquires a material interest in an offshore fund, as defined in s743 TCA 97, they are deemed to be a chargeable person for that chargeable period. In addition, in order to avail of the more favourable tax regime, a timely return of income and gains must be made to Revenue.

TCA97 s896       Where a person acquires an offshore product, being a material interest in an offshore fund or a foreign life policy, to which s730 or s743 above do not apply, the person shall still be deemed to be a chargeable person for that chargeable period.




1.1.6            Directors

TCA97 s951        Directors are regarded as chargeable persons even where the director’s only income is a salary subject to PAYE. However, Revenue Statement of Practice SP-IT/1/93 removes from the definition of chargeable persons non-proprietary directors, provided the director is not otherwise a chargeable person and any non-PAYE income is taken into account in determining the amount of their tax credits and standard rate cut-off point. A proprietary director is a director of a company who is the beneficial owner of, or is able either directly or indirectly to control, more than 15% of the ordinary share capital of the company.




1.1.7            Returns

TCA97 s950       Individuals must file a return of income for each tax year not later than 31 October in the year following the tax year.

Special arrangements for tax returns for the tax year 2010:

Taxpayers who both file their 2010 return of income and make the appropriate payment through the Revenue Online Service (ROS) for:

– preliminary tax for 2011, and

– income tax balance due for 2010,

can avail of a 15 day extension to the normal filing date of 31 October 2011 and accordingly the deadline for these taxpayers will be 15 November 2011.




1.1.8            Surcharge

TCA97 s1084       If a return for a particular year of assessment is not submitted before the “specified date”, the tax liability for that year is increased by a surcharge on the amount of tax assessed. This surcharge is calculated on the full tax payable for the year and does not take account of any payments on account.

The surcharge is calculated as follows:

(a)   5% of the amount of tax subject to a maximum of €12,695 where the return is submitted before the expiry of two months after the specified date, and

(b)   10% of the amount of tax subject to a maximum of €63,458 where the return is not submitted within two months after the specified date.

In the case of new businesses, the surcharge provisions apply from the second filing date only.

Finance Act 2004 provided for the application of a surcharge where a taxpayer who is claiming certain specified reliefs fails to give the additional information which is required to be included on the annual tax return forms with effect from the tax year 2004. The surcharge will only arise where, after the filing of the tax return, the taxpayer becomes aware, or it is brought to his/her attention, that the additional information has not been included on the return and the taxpayer fails to provide the required information without undue delay. Where a surcharge applies in these circumstances, it will be the 5% surcharge, which is subject to a maximum of €12,695.

Where a surcharge is applied, it must be included in the assessment so that the taxpayer can appeal against the surcharge to the Appeal Commissioners if the taxpayer is aggrieved by it.




1.1.9            Expression of doubt

TCA97 s955       Where a taxpayer is in doubt as regards a matter to be included in a return, his obligations with regard to the matter will be fulfilled if he draws the Inspector’s attention to the matter in question. This provision does not apply where the Inspector or the Appeal Commissioners are of the opinion that the doubt was not genuine and the taxpayer was acting with an avoidance or evasion of tax motive.




1.1.10          Assessments

TCA97 s954        In general, assessments are not made until after a return has been submitted and are based on the amounts included in the return. Where a person defaults in making a return or the Inspector is dissatisfied with the return, he may make an assessment. A time limit of four years applies to the making of assessments where a full return has been made.

The Inspector may elect not to make an assessment where he is satisfied that the correct tax has been paid. In such cases the taxpayer will be notified by the Inspector of his decision.




1.1.11          Payment of income tax

TCA97 s958        For the years of assessment 2002 et seq. the due date for payment of preliminary tax is 31 October in the year of assessment.

In order to avoid any possible interest charges in relation to preliminary tax or any balance of tax payable on an assessment, the taxpayer must pay by the due date for preliminary tax a minimum of:

(a)   90% of the final tax payable for that tax year – “the 90% rule”, or

(b)   100% of the final tax payable for the previous tax year.*

* It should be noted that when calculating (b) above:

•       Any relief claimed under the Business Expansion Scheme and the Employment and Investment Incentive scheme (once this is in place following EU approval and the necessary Ministerial Order) must be ignored.

•       Any relief for investments in films must be ignored.

•       In assessing the liability to preliminary tax for 2011, the Universal Social Charge (see 1.32) is deemed to have been payable in 2010. This ensures that an individual basing his or her preliminary tax for 2011 on 100% of his or her 2010 liability cannot avoid taking into account a proportionate level of the Universal Social Charge.

Preliminary tax may be paid by means of direct debit. In this instance the taxpayer can base the amount of preliminary tax to be paid on 105% of the final tax payable for the pre-preceding year.

During the first year of arranging the direct debit scheme, the taxpayer must meet his/her preliminary tax obligation by a minimum of three equal instalments and during the following year by way of eight equal instalments. The Collector-General has discretion to vary the number of instalments for subsequent years. The taxpayer will not be treated as having paid the full amount of the preliminary tax unless all the instalments are met.

When the preliminary tax requirements have been met, the balance of tax assessed must be paid on or before 31 October in the year following the year of assessment (see 1.1.7 re: special arrangements for 2011).

Where the preliminary tax requirements have not been met, the due date for the balance of tax assessed is the date when the preliminary tax is due. However, where the taxpayer elects to pay preliminary tax at 100% of the previous year’s liability, and there is an underpayment in the previous year because of a computational error resulting in the preliminary tax payment being less than the required 100%, interest and penalties will not be imposed where the taxpayer tops up the preliminary tax to 100% before 31 December in that tax year.

In the case of a couple who are jointly assessed, preliminary tax is based on the couple’s liability for the relevant year rather than the individual spouses’ liability for that year.


Date of payment of income tax other than under self assessment


The due date for income tax contained in an assessment (other than under self-assessment) is 30 September for any year of assessment where the assessment is made prior to 30 September in that year or otherwise one month from the date that assessment is made.




1.1.12          Appeal procedures

(a)   General

TCA97 s932–44  A taxpayer aggrieved by an assessment to income tax or corporation tax or by a determination of the Revenue Commissioners in relation to these taxes has the right to appeal against such an assessment or determination. The appeal must be lodged in writing with the Inspector of Taxes within 30 days of the issue of the assessment or determination. If the matter is not subsequently settled by agreement between the Inspector and the taxpayer the appeal will eventually be heard by an Appeal Commissioner.

Appeal Commissioners are appointed by the Minister for Finance.

An application for adjournment of the hearing of an appeal by the Appeal Commissioners may not be refused if made:

(a)   within 9 months from the end of the tax year to which the assessment relates, or

(b)   within 9 months from the date on which the notice of assessment was given to the appellant,

whichever of these dates is the earlier.

Where such an application has been refused by the Appeal Commissioners and:

(i)    the appellant has not made a return of income, or

(ii)   the appellant has made a return of income, but all the statements of profits and gains, schedules and other evidence relating to such return have not been furnished by the appellant,

the Commissioners shall make an order dismissing the appeal. They may, however, determine the appeal if they are satisfied that sufficient information has been furnished to enable them to do this.

The distinction between dismissal and determination is of the utmost importance as the right of rehearing of appeals by the Circuit Court is confined to those which have been determined by the Appeal Commissioners. An appellant whose appeal is dismissed by the Appeal Commissioners has the right to appeal to the High Court and to the Supreme Court if he considers that, having regard to the evidence available; the dismissal of the appeal was unreasonable. The Revenue Commissioners and taxpayers have the right to take a case on a point of law to the High Court and to the Supreme Court.

With effect from 8 June 1995:

(a)   Where an Inspector of Taxes proposes not to accept a notice of appeal as being valid, he must notify the appellant in writing of his reasons.

(b)   A taxpayer is entitled to appeal directly to the Appeal Commissioners against an Inspector’s refusal to accept a notice of appeal.

(c)   Where an Inspector proposes to withdraw a listing of an appeal on the grounds that the appeal may be settled by agreement without recourse to an appeal hearing, he must obtain the agreement of the appellant.

(d)   Where a taxpayer feels there is a delay by the Inspector in listing an appeal, he is able to apply directly to the Appeal Commissioners for an early listing.

(e)   The grounds on which the Appeal Commissioners may dismiss an appeal include situations of non-co-operation by the appellant with requests for information by the Appeal Commissioners.

Following a Supreme Court decision during 2006, Finance Act 2007 introduced a number of changes to the income tax appeal provisions and provided that, where a determination of the Appeal Commissioners is to be reheard by a Circuit Court Judge, or a case is to be stated for the opinion of the High Court, the Inspector will not be obliged to amend the assessment under appeal until the appeal process has been fully completed. Accordingly, in those circumstances tax will be neither collected nor repaid by the Revenue Commissioners on the basis of the Appeal Commissioners, determination. These amendments apply to appeals determined by the Appeal Commissioners, or by a judge of the Circuit Court, on or after 2 April 2007.

The Appeal Commissioners may publish details of their decisions in such cases as they consider appropriate, generally where the point of issue may be of interest to tax practitioners and taxpayers. The identity of the taxpayer involved may not be divulged in such publication.

(b)    Self-assessment

The normal appeal procedures apply, but an appeal will not be allowed against an assessment made by reference to the taxpayer’s own figures or figures agreed by him.

Where an estimated assessment is made in the absence of a return, an appeal will be allowed only after the return has been submitted and the tax due on the basis of the return has been paid. The grounds for appeal must be stated in the notice of appeal.

A person will not be entitled to rely on any ground of appeal at a hearing unless it was included in the appeal notice or the Appeal Commissioners or judge hold that the ground could not have been reasonably stated in the appeal notice.

(c)    Late Appeals

Where a taxpayer fails to lodge an appeal within 30 days of the date of issue of a notice of assessment, the assessment becomes final and conclusive. If, however, the taxpayer was prevented from giving timely notice of appeal due to absence, sickness or other reasonable cause, he may apply to the Inspector of Taxes for admission of a late appeal. An application made later than 12 months after the date of the notice of assessment will not be admitted unless the appellant pays the tax charged in the assessment together with accrued interest and submits his return of income and such other information as is necessary to enable the appeal to be determined. Any overpayment of tax arising by reason of the determination of such an appeal will be refunded together with any interest paid thereon. An application for admission of a late appeal will not be entertained in the situations listed below until the relevant action has been completed:

(a)   where court proceedings have been initiated for recovery of tax charged in an assessment; or

(b)   where a certificate has been issued to a County Registrar or Sheriff in respect of tax charged in an assessment.

It should be noted that:

(i)    Failure to attend or to be represented before the Appeal Commissioners results in the assessment becoming final and conclusive. There is, however, provision for the Appeal Commissioners to re-admit the appeal.

(ii)   The tax charged in an assessment which has been determined by the Appeal Commissioners becomes payable at the time of determination. This is the position even if an application for rehearing of the appeal by the Circuit Court has been made.




1.1.13          Interest on overdue tax

TCA97 s1080      The rate of interest on overdue tax is 0.0219% per day or part of a day from 1 July 2009 (see Chart 12 for earlier rates).




1.1.14          Interest on overpayments/refunds/time limits

TCA97 s865        (1) Refunds of tax

The claim must be made within 4 years of the end of the chargeable period for chargeable periods ending on or after 1 January 2003.

It is important to note that, if the timeframe in other provisions of TCA 97 under which a claim for a refund of tax is being made is shorter than that set out above, then the shorter timeframe will apply. However, if these other provisions contain a longer timeframe for claiming a refund of tax than the four year period set out above, then their timeframe(s) is restricted downwards to the above limit.

Finance Act 2003 introduced the concept of a “valid claim” for payment. A valid claim will be deemed to be made only where all necessary information has been submitted which the Revenue Commissioners reasonably require to certify the claim.

TCA97 s865A     (2) Interest on repayments

The rate of interest is calculated on a daily basis at 0.011% in respect of repayments made on or after 1 November 2003 (see Chart 12 for earlier rates). This annualises at approximately 4.015%.

In the case of preliminary tax (in relation to income tax and capital gains tax for individuals) these provisions on interest on repayments l apply to tax paid on or after 1 November 2003 and to preliminary tax payments made before that date, where the return for the chargeable period in respect of which the preliminary tax was paid was not lodged with the Collector-General on or before 31 October 2004.

The period from which interest runs will depend on whether the overpayment is as a result of Revenue’s mistake or the taxpayer’s.

Where the overpayment arises because Revenue has mistakenly applied the law and a claim for repayment is made within the requisite time limit, interest shall commence to run from the day after the end of the chargeable period in which the overpayment arises, or, if later, the date of payment.

Where the overpayment cannot be ascribed to a mistaken application of the law by the Revenue Commissioners the overpayment will carry interest from the day which is 93 days after the date on which “a valid claim” (as defined) for the repayment had been filed with Revenue in respect of repayments arising on or after 2 April 2007 (see previous editions of this text for prior periods). The overpayment of tax will not be subject to withholding tax and is exempt from income tax. Interest will not be paid where the overall amount due is less than €10.

TCA97 s956(i)(c) (3) Audit look-back period

The period in which Revenue can schedule an audit of a particular tax return has been reduced from 6 years after the end of the chargeable period within which the relevant return is filed to 4 years. However, the restriction is removed where Revenue has reason to believe that a return was filed negligently or fraudulently.

The reduction from 6 years to 4 years has effect in relation to enquiries and actions referred to in s956(1)(b) TCA 97 made on or after 1 January 2005 (per S.I. 508 of 2003).

TCA97 s955(2)    (4) Amending of assessments

The period within which Revenue is entitled to amend an assessment in respect of a full and true return is a period ending 4 years after the end of the chargeable period within which the relevant return is filed.

TCA97 s956        The 4 years period has effect in relation to enquiries and actions referred to in s956(1)(b) TCA 97 made on or after 1 January 2005 (per S.I. 508 of 2003) and also the following provisions have had their respective timeframes reduced to 4 years (effective in relation to the making of assessments on or after 1 January 2005 (per S.I. 508 of 2003)):

•   Section 401(6) TCA 97 – assessment to disallow relief for trading losses where there has been a change of ownership in a company and a change in the nature of its trade.

•   Section 504(3)– assessment to withdraw BES relief.

•   Section 599(4)(b)– assessment to capital gains tax on a “child” where assets disposed of so as to contravene retirement relief claimed by parent.

•   Section 611(1)(c)– assessment to capital gains tax where relief claimed in respect of a disposal to the State, public bodies or charities.

•   Section 919(5)(c)– assessment to corporation tax.

•   Section 924(2)(b)– additional assessments to income tax.




1.1.15          Power of attachment

TCA97 s1002      The Revenue Commissioners have power to attach amounts due to a tax defaulter by a third party. The features of the power of attachment are as follows:

(a)   The power of attachment relates to amounts due other than wages and salaries.

(b)   The taxes which may be recovered in this manner are income tax, corporation tax, capital gains tax, value-added tax, self-employed PRSI, health contribution, levies, employers’ PRSI, customs and excise duties, capital acquisitions tax and stamp duty, parking levy, income levy and universal social charge.

(c)   The notice of attachment will be issued by the Revenue Commissioners to the third party and will show the taxpayer’s name and address along with the aggregate of taxes, interest and penalties outstanding.

(d)   The debtor who receives the notice must, within 10 days, make a return to the Revenue Commissioners of the amount of debt, if any, owing to the defaulter. Where, however, the debt exceeds the amount of outstanding taxes, etc., it is sufficient to advise a debt equal to that amount.

(e)   The recipient of the notice must also pay over to the Revenue Commissioners within the period of 10 days the amount specified in the return.

(f)   If the amount specified in the notice is greater than the debt outstanding, the amount of the debt must be paid over. If, however, a further debt becomes due during the “relevant period of the notice of attachment” (as defined), a further return and payment must be made within 10 days. This process continues until all outstanding tax, etc. has been paid.

(g)   A “debt” is the aggregate amount of money due by the debtor to the taxpayer at the time of receipt of the notice of attachment. It also includes balances (including accrued interest) owing by financial institutions to the taxpayer.

(h)   Attachment orders can be placed on joint deposit accounts with financial institutions. Unless evidence to the contrary is produced within 10 days of the notice of attachment, a joint account will be deemed to be held equally for the benefit of each party to the account. Where contrary evidence is produced within the time limit, the amount of the deposit shown to be held by the defaulter will be regarded as a debt due to him and liable to be attached.

(i)   Where a notice of attachment issues to a debtor, he may not make any disbursements except to the extent:

(i)    that the disbursement will not reduce the debt below the amount of tax, etc. shown in the notice, or

(ii)   this disbursement is made pursuant to a court order.

(j)   A notice of attachment cannot include amounts due to the Revenue Commissioners unless a period of 14 days has expired from the date on which the default commenced, and the Revenue Commissioners have given 7 days’ prior notice of the intention to attach the outstanding amount.

(k)    A notice of attachment may be revoked by the Revenue Commissioners by the issue of a Notice of Revocation where the taxpayer makes good his default.

(l)    Copies of notices of attachment and notices of revocation will be given promptly by the Revenue Commissioners to the taxpayer. In addition, the taxpayer will receive details from the debtor of every payment made to the Revenue Commissioners out of debts due to him, and the Revenue Commissioners will issue receipts to both taxpayer and debtor.

(m)    The debtor is indemnified against claims by the taxpayer, and is to be regarded as having made payment to the taxpayer.

(n)   The Revenue Commissioners may issue two or more notices of attachment to two or more debtors of the defaulter at the same time. However, the aggregate of the amounts on the notices of attachment must not exceed the total amount of tax defaulted on by the taxpayer.

(o)   Any interest on unpaid tax to be collected by attachment is to be specified in the notice of attachment.

Finance Act 2011 amended the Revenue’s power of attachment in respect of outstanding debt. Revenue can now issue a notice of attachment in respect of emoluments and may provide for the attachment of such emoluments to be spread over a period of time. (see also 4.2.20)




1.1.16          Fixed charge on company book debts

TCA97 s1001      The Revenue Commissioners are entitled to require the person holding a fixed charge on the book debts of a company to pay any relevant amount for which the company is liable (but which it has failed to pay) in respect of certain taxes. The “relevant amount” is defined as any amount which the company is liable to remit to the Collector-General in respect of PAYE/PRSI and value-added tax. The amount which the holder of the fixed charge (the lender) can be demanded to pay must not exceed the aggregate amount of all moneys, etc. which the lender has received, directly or indirectly, from the company in payment or part-payment of any liabilities due by the company to the lender. Further, only such amounts received by the lender from the company after the date on which he or she is notified by the Revenue Commissioners to make the payment under the section can be demanded by the Commissioners. The effect of s1001 is to reduce the value of the security the lender has obtained by the fixed charge.

It is also provided that the holder of the charge may, within 21 days of the creation of the fixed charge, furnish to the Revenue Commissioners certain details in relation to the charge as set out in s1001(3) TCA 97. If the holder of the fixed charge does this, it cannot be liable for any relevant amount which the company was liable to pay before the date on which the holder is notified in writing by the Revenue Commissioners. In those circumstances, on receiving notification from the Revenue Commissioners, the holder of the fixed charge may become liable only for payment of any relevant amount which the company subsequently fails to pay.




1.1.17          Offset between taxes

TCA97 s928,
s960A–P




Finance (No. 2) Act 2008 streamlined and simplified the provisions in the various tax acts relating to the collection and recovery of taxes and duties (other than customs) and replaced them with an integrated collection and recovery regime across all of the various tax heads with effect from 1 March 2009.

The provisions include:

(i)    Recovery of tax by the Sheriff/County Registrar includes excise duty and the Collector-General may institute proceedings to recover stamp duty and excise duties.

(ii)   When a taxpayer does not identify the specific liability against which a payment is to be set, the Collector-General may offset the payment against any liability due at his discretion. This legislated for a previous Revenue practice.

(iii)  Where there is a repayment of tax due to a taxpayer, the Collector-General may offset such a repayment against any tax liability outstanding by that taxpayer or alternatively the Collector-General may defer repaying the tax in the event of there being outstanding tax returns which have not been submitted by the taxpayer.

In addition, there is also an anti-avoidance provision to deal with the case of an assignment of a right to a repayment of tax.






1.2          The Unified System of Personal Taxation

TCA97 
s1015–27

The unified system makes no distinction between earned and unearned income. The system provides that, having ascertained the income for tax purposes, there are to be deducted the various allowances, reliefs and deductions to arrive at a figure which represents taxable income. The taxable income is then subjected to rates of tax which graduate from lower to higher levels depending on the taxable income. Relief is then granted for any tax credits. Rates of tax on taxable income for the years from 1990/91 to 2011 inclusive are shown in Chart 3. Earlier rates are shown in Chart 44.


1.2.1            Joint assessment

TCA97 s1018

Joint assessment is automatic, unless either spouse gives notice of election for single assessment to the Revenue Commissioners before the end of the tax year. Such notice, when given, continues until withdrawn by the spouse who gave notice. Where a wife is living with her husband, the income of each spouse is taxed as if it were the income of the husband, but with the distinction that the bands of income chargeable at the lower rates are increased as compared with the single taxpayer. The amount of the increase in the lower rate bands depends on whether or not the married couple have one or two incomes. (See Chart 3.)

The assessment may be raised on the wife:

•   if the husband and wife jointly elect before 1 April for the years of assessment 2002 et seq.;

•   if they marry and they have not elected nor been deemed to have made an election for the husband to be assessed and for the previous year the income of the wife exceeds that of the husband.

Repayments of tax will be allocated between spouses.




1.2.2            Single assessment

TCA97 s1016

Where a wife is living with her husband, and an election for single assessment is made before the end of the tax year, each spouse is treated as a single person with no right of transferring allowances or reliefs between them. This has also become known as separate treatment.




1.2.3            Separate assessment

TCA97 s1023

A claim may be made for separate assessment of the income tax liability where the joint assessment basis applies. The claim must be made before 1 April in the year of assessment or before 1 April in the following year in the case of marriage.




1.2.4            Separated spouses

TCA97 s1025-6

Tax is not deducted at source from legally enforceable maintenance payments. Such payments are deductible for tax purposes in the hands of the payer and chargeable to income tax under Case IV of Schedule D in the hands of the recipient. Both spouses are assessed to income tax as single persons subject to a right of election by separated spouses of a marriage which has not been dissolved or annulled to elect for joint assessment under the provisions of s1018. The election for joint assessment may be made only where both spouses are resident in the State.

If the election is made, the husband is assessed to income tax without regard to the maintenance payments and is granted the married man’s allowance. If the spouses each have income in their own right, apart from maintenance payments, the income tax applicable to their respective incomes is calculated by the separate assessment procedure but treating the husband’s income as undiminished by the maintenance payments. These provisions apply to payments made under maintenance arrangements made after 7 June 1983. In the case of maintenance arrangements made before that date, these provisions do not apply unless:

(a)    a new arrangement is entered into, or

(b)    both parties jointly elect in writing and the provisions apply from the date of (a) or (b).

Where a payment is made for the use or benefit of a child for whom the payer was entitled to child allowance, the payment is:

(a)   to be made without deduction of income tax,

(b)   to be treated as the income of the payer, and

(c)   the payer’s income tax liability is to be calculated without any deduction for the payment.




1.2.5            Divorced persons

TCA97 s1026

In certain circumstances divorced couples may opt for joint assessment for income tax purposes in relation to maintenance payments. Both partners must be resident in the State and remain unmarried. The divorce must have been granted under s5 of the Family Law (Divorce) Act 1996 or, if a foreign divorce, it must be recognised as valid in the State.




1.2.6            Individualisation

TCA97 s15

For the tax year 2011 the following tax bands apply:








	Single Person
	€32,800



	Married Couple – One Income
	€41,800



	Married Couple – Two Income
	€65,600





The €65,600 band for the two-income couple is transferable from one earning spouse to the other, subject to a maximum individual band of €41,800 for either spouse. The €41,800 limit arises from the fact that this is the maximum band that applies in the case of married, one-income couples and represents the target level ultimately for the individualisation of the lower rate tax band.






1.3          Personal Tax Credits and Reliefs

The tax credits available for the tax years 2001 to 2011 are set out in Chart 2. The personal allowances available for the years 1990/91 to 2000/01 inclusive are set out in Chart 1.


1.3.1            Personal tax credits

(a)    Married tax credit

TCA97 s461

The married credit is due for the year of assessment where:

(i)    a husband and wife are assessed to tax jointly, or

(ii)  the couple are living apart but one is wholly or mainly maintained by the other during the year of assessment and is not entitled in computing the amount of his or her income for tax purposes for that year to make any deduction in respect of sums paid for the maintenance of the other.

TCA97 s1020

Married couples are taxed as single persons in the year of assessment in which the marriage takes place. If the total of the tax paid as single persons exceeds what would have been paid if they were married for the whole year, they will be entitled, on making a joint claim, to repayment. The repayment is calculated by the formula:

[image: images]

where:

A = the tax gained by the election

B = the number of income tax months from the date of marriage to the end of the income tax year (part of a month is treated as a month).

The repayment is allocated proportionately to the tax paid by each. A claim for repayment must be made in writing after the end of the year of marriage and made jointly.

(b)    Widowed tax credit

TCA97 s462–3

The widowed tax credit is available to a widowed person. A widowed person whose spouse has died in a given tax year is entitled to the widowed person’s “bereaved in year” tax credit, for that year only. This tax credit is the same as the married person’s tax credit but is not available to a surviving spouse who is the subject of a joint assessment for the same year.

A widowed person with dependent children is also entitled to:

(i)    the one-parent family tax credit (see below) and

(ii)   the following additional tax credits for the tax year 2011:

—  €3,600 in the first year after bereavement

—  €3,150 in the second year after bereavement

—  €2,700 in the third year after bereavement

—  €2,250 in the fourth year after bereavement

—  €1,800 in the fifth year after bereavement

In determining whether a child is qualifying or not, the conditions applicable to the one-parent family tax credit (see below) will apply.

TCA97 s461       (c)  Single tax credit

The single tax credit is available to other individuals (other than married or widowed).

TCA97 s462       (d)  One-parent family tax credit

This tax credit may be granted to a person who is not entitled to the married tax credit. It is separate from the extra tax credit mentioned above which applies to widowed individuals with dependent children. The tax credit is granted to either

(i)   a widowed person or

(ii)  any other person

who for any year of assessment proves that a qualifying child (as defined below) resided with him or her for the whole or part of that year of assessment.

The credit is not available to an unmarried couple who are living together.

The tax credit is granted in addition to the personal tax credit so that when the one-parent family and single tax credits are combined they will equal the married tax credit.

A qualifying child for this allowance is a child who:

(i)    is born in the year of assessment, or

(ii)   at the commencement of the year of assessment is under the age of 18 years, or

(iii)  if over 18 years of age:

–    is receiving full-time instruction at any university, college, school or other educational establishment, or

–    is permanently incapacitated by reason of mental or physical infirmity from maintaining himself, and if he has reached 21 years of age was so incapacitated before reaching that age, and

–    is a child of the claimant or a child in the custody of the claimant who is maintained by the claimant at his own expense for the whole or part of the year of assessment.

“Child” includes a stepchild, a child whose parents have not married, a child, who has been informally adopted and an adopted child in respect of whom an adoption order under the Adoption Acts 1952 to 1976 is in force.




1.3.2            Age tax credit

TCA97 s464

This is claimable by a person where he or his spouse is at least 65 years of age during the year of assessment.




1.3.3            Incapacitated child tax credit

TCA97 s465

This tax credit is granted if the claimant proves that he has living with him at any time during the year of assessment any child who:

(i)    is under 18 years of age and is permanently incapacitated by reason of mental or physical infirmity, or

(ii)   if over the age of 18 is permanently incapacitated from maintaining himself and was so before he reached the age of 21 years, or was in full-time education at the time he became permanently incapacitated.

The credit is available for each qualifying child.

Where a credit is claimed in respect of a child who has not reached 18 years of age, it is granted only if there is the expectation that, if the child was over 18 years of age, he would be incapacitated from maintaining himself.

Where a credit is claimed in respect of a child who has reached 18 years of age, it is restricted to the actual amount spent on the maintenance of the child, if this is less than the maximum credit for the year of assessment.

Where two or more individuals are entitled to relief in respect of the same child, i.e., where the child is maintained jointly by both persons, each person may claim a proportion of the credit relative to the amount expended by him or her on the maintenance of the child.

“Child” includes a stepchild, and a child in respect of whom an adoption order under the Adoption Acts 1952 to 1976 is in force.

It should be noted that a dependent relative credit cannot be claimed in respect of a child for whom an incapacitated child credit has been claimed.




1.3.4            Dependent relative credit

TCA97 s466

This is claimable if a person maintains at his own expense:

(a)    a relative of his or his wife who is incapacitated by old age or infirmity from maintaining himself, or

(b)    his or his wife’s widowed mother or father, or

(c)    his son or daughter who is resident with him and upon whom he is dependent by reason of old age or infirmity.

If the income of the dependent relative exceeds a specified limit no tax credit is due. For the tax year 2011 the specified limit is €13,837.




1.3.5            Home carer’s credit

TCA97 s466A

This is claimable by married persons who are jointly assessed and where one spouse works at home to care for children, the aged or incapacitated persons. In general, the allowance will be granted where a number of conditions are met:

(a)   the claimant is married and assessed to tax under joint assessment rules,

(b)   one or more qualifying persons (child, elderly person or incapacitated person) normally resides with the claimant and the claimant’s spouse (or, in the case of an aged or incapacitated relative, resides nearby) and is cared for by the claimant or the claimant’s spouse (described as the “carer spouse”), and

(c)   for the tax year 2011 the carer spouse’s income is not in excess of €5,080. A reduced tax credit applies where the income is between €5,080 and €6,700. No account is taken of any carer’s benefit or carer’s allowance from the Department of Social and Family Affairs in calculating the home carer’s income.

Only one credit is granted irrespective of the number of qualifying persons being cared for.

Where the credit has been granted and in a particular year the income of the carer spouse exceeds the permitted limit, the credit will be granted for that year if the claimant qualified for the allowance in the immediately preceding year.

The credit and the increased standard rate tax band for certain two-couples are mutually exclusive income but a person may opt for whichever is the more beneficial.




1.3.6            Employed person taking care of incapacitated individual

TCA97 s467

This is claimable by an individual where he/she employs a person to take care of a family member who is totally incapacitated by physical or mental infirmity.

Where two or more persons employ the carer, the allowance will be apportioned between them. Carers may be employed on an individual basis or through an agency.

The maximum allowance for the tax year 2011 is €50,000, and relief is granted at the marginal rate. Relief may be granted in the first year in which the relative of the individual becomes totally incapacitated.




1.3.7            Blind person’s tax credit

TCA97 s468

This is claimable by a person where he or his spouse is blind during the year of assessment. Where both husband and wife are blind, the credit is doubled. An additional allowance of €825 at the marginal rate in 2008 and at the standard rate in 2009 et seq. is available for a guide dog.




1.3.8            Medical expenses

TCA97 s469

Rate of Tax Relief

For the tax years up to and including 2008, income tax relief was available at the marginal rate in respect of certain medical expenses. With effect from 1 January 2009 the relief is granted at the standard rate of tax with the exception of expenditure incurred in respect of nursing home expenses. These will continue to be allowed at the marginal rate for the tax years 2009 et seq.

With effect from the tax year 2007, the requirement that there be a defined relationship between the taxpayer and the person on behalf of which the tax relief was being claimed was abolished.

The full amount of qualifying expenses defrayed will qualify for tax relief.

Health expenses

Only health expenses incurred in the provision of “health care” qualify for relief (see Revenue guide IT6). Section 469 TCA 97 defines “health care” as meaning the prevention, diagnosis, alleviation or treatment of an ailment, injury, infirmity, defect or disability and includes care received by a woman in respect of a pregnancy (from 2001), but does not include:-.

(i)     routine ophthalmic treatment,

(ii)    routine dental treatment, or

(iii)  with effect from the tax year 2010, cosmetic surgery or similar procedures, unless the surgery or procedure is necessary to ameliorate a physical deformity arising from, or directly related to, a congenial abnormality, a personal injury or a disfiguring disease.

Medical expenses include expenses incurred on:

•   services of a practitioner,

•   diagnostic procedures carried out on the advice of a practitioner,

•   maintenance or treatment in a hospital. Finance Act 2010 introduced a number of changes in relation to tax relief for maintenance and treatment in a hospital with effect from the tax year 2010. In brief, hospitals will no longer need to be approved by the Minister for Finance. Instead, maintenance or treatment costs that are incurred will qualify for relief where they are necessarily incurred in connection with the services of a practitioner or diagnostic procedures carried out on the advice of a practitioner.

•   maintenance or treatment in a nursing home. Finance Act 2010 introduced a number of changes in relation to tax relief for maintenance and treatment in a nursing home with effect from the tax year 2010, as follows:-

(i)  in order to claim relief for such expenses, the nursing home must provide qualified nursing care on-site on a 24 hour per day basis,

(ii) where an individual is entitled to or has received State support (within the meaning of the Nursing Homes Support Scheme Act 2009 - the “Fair Deal Scheme”), then any contribution by the individual in defraying the nursing home fees is to be treated as health expenses qualifying for relief, and

(iii) relief will continue at the marginal rate.

•   drugs or medicine supplied on the prescription of a practitioner, physiotherapy prescribed by a practitioner,

•   orthoptic treatment prescribed by a practitioner,

•   transport by ambulance,

•   supply, maintenance or repair of medical, surgical or dental or nursing appliances used on the advice of a practitioner, e.g., glucometer machine, hearing aid, orthopaedic bed/chair, wheelchair/wheelchair lift, exercise bicycle, computer, false eye, wig.

•   non-routine dental treatment,

•   maternity care,

•   cost of educational psychological assessments and speech and language therapy services for children,

•   certain travelling and home expenses in the case of kidney dialysis patients (see Tax Briefing Issues 55 and 63) and IT6,

•   certain expenditure on telephone, overnight accommodation, travel, hygiene products and special clothing in the case of child oncology patients and children with permanent disabilities (see Tax Briefing Issues 55 and 63),

•   cost of gluten-free food for coeliacs, and food products manufactured specifically for diabetics, on confirmation from a doctor that the taxpayer is a coeliac sufferer/diabetic.

•   in vitro fertilisation treatment.

Healthcare Outside the State

With regard to treatment outside the State, the following expenses qualify for tax relief:

(i)    the cost of qualifying treatment carried out by a practitioner (GP, consultant or dentist) provided such practitioner is entitled under the laws of the country in which the care is provided to practise medicine or dentistry there; and

(ii)   the cost of maintenance or treatment in a hospital, nursing home or clinic is allowable provided that the institution is on the Revenue-approved list.

Where the relevant qualifying healthcare is available only outside of the State, the cost of reasonable travelling and accommodation expenses are also allowable. In such cases, the expenses of one person accompanying the patient may also be allowed where the condition of the patient requires it. Where the patient is a child, the expenses of one parent may generally be allowed and, exceptionally, of both parents where it is clear that both have to be in attendance.

Tax Briefing Issue 68 and IT6 contains detailed guidelines and procedures in relation to health expenses.




1.3.9            Medical insurance

TCA97 s470

Relief is available in respect of premiums paid to an authorised insurer under a contract which provides specifically for the payment of actual medical expenses resulting from sickness of the person, his wife, child or other dependants.

Relief is granted at the standard rate of tax and relief is granted at source and need not be claimed by the taxpayer. The premium paid to the insurer will be reduced by an amount equal to the standard rate of income tax, and the insurer will be repaid the equivalent of the standard rate reduction by the Revenue Commissioners.

Employees whose medical insurance premiums are paid on their behalf, by their employer as a benefit-in-kind, will not have been allowed tax relief at source and they can claim the relief on their annual tax return.

TCA97 s470B

Age Related Tax Credit

An age related tax credit is available in respect of medical insurance premiums paid to authorised insurers under relevant contracts renewed or entered into between 1 January 2009 and 31 December 2011, for insured persons aged 50 years or over, on the date the contract was renewed or entered into, as the case may be. The age-related tax credit is given at source by authorised insurers under the TRS system and the table below summarises the amounts of the tax credits available:










	Class of Insured Person

	Amount of Age Related Tax Credit




	2009*

	2010 **

	2011 ***




	Aged 50 years and over but less than 60 years
	€200

	€200

	Nil




	Aged 60 years and over but less than 70 years
	€500

	€525

	€625




	Aged 70 years and over but less than 80 years
	€950

	€975

	€1,275




	Aged 80 years or over
	€1,175

	€1,250

	€1,725






*      Contracts entered into or renewed between 1 January 2009 and 31 December 2009.

**    Contracts entered into or renewed between 1 January 2010 and 31 December 2010.

***  Contracts entered into or renewed on or after 1 January 2011.




1.3.10          Dental insurance

TCA97 s470

With effect from 1 January 2004, relief is available at the standard rate in respect of premiums paid on dental insurance policies for non-routine dental treatment provided by those who provide dental insurance only.




1.3.11          Long-term care policies

TCA97 s470A

Tax relief in respect of long-term care policies was abolished with effect from the tax year 2010 – see earlier editions of this book for details.




1.3.12          Permanent health benefit schemes

TCA97 s471

Premiums and other contributions under permanent health insurance schemes are allowed as deductions for income tax purposes. The amount on which relief is granted is not to exceed 10% of the total income for the year of assessment. Any benefits payable under such schemes are charged to tax under PAYE.

Relief is also available for premiums paid to foreign health insurers if the individual first took out the insurance while resident in a Member State of the European Union.




1.3.13          Employee tax credit

TCA97 s472

An individual who is in receipt of emoluments chargeable to income tax under Schedule E may claim this credit. In the case of joint assessment and where each spouse is in employment, the credit is available to each spouse.

The credit is not applicable to emoluments paid by his/her company to a proprietary director or to spouses or children of proprietary directors or the self-employed (individual or partnership) – save that the credit may be claimed by children of proprietary directors and the self-employed who are full-time employees in the business of their parents and where certain conditions are fulfilled. The conditions are:

(a)   PAYE must be operated in respect of the employment, and

(b)   the individual’s income from the employment must be at least €4,572.




1.3.14          Revenue job assist

TCA97 s472A

On taking up a qualifying employment, a long-term unemployed individual (unemployed for at least a continuous period of 12 months) may claim, for a three-year period, both a tapering personal allowance and a tapering child allowance in respect of each qualifying child. The amounts which may be claimed at the marginal rate are:









	Personal Allowance

	Child Allowance




	Year 1

	€3,810
	€1,270 for each qualifying child




	Year 2

	€2,540
	
€850 for each qualifying child





	Year 3

	€1,270
	€425 for each qualifying child






The three-year period for the employee may commence with either the tax year in which the employment commences or the following tax year.

The allowances are granted by way of a deduction from the emoluments from the qualifying employment.

This allowance is also available for persons who have been in receipt of either disability allowance or blind person’s pension for 12 months or more.

See 2.11.2 for double deduction available to employers.




1.3.15          Seafarers’ allowance

TCA97 s472B

Seafarers who are absent from the State on a sea-going ship for at least 161 days per year are entitled to a tax-free allowance of €6,350 per annum.




1.3.16          Trade union subscriptions

TCA97 s472C

For the tax years up to and including 2010, a tax credit (€70 in 2010) could be claimed in respect of subscriptions paid for membership of a trade union. The credit was abolished with effect from the tax year 2011.

The full credit of €70 could be claimed regardless of the actual amount of the subscriptions paid. Any person who was a member of a trade union at any time in a particular tax year was entitled to the credit. Where a person was a member of more than one trade union, he/she was entitled to only one credit.

Employers are permitted to share employees’ PPS numbers with trade unions in certain circumstances to enable the trade unions to make returns to the Revenue Commissioners of their members who qualify for the credit.




1.3.17          Rents paid by certain tenants

TCA97 s473

Tax relief at the standard rate may be claimed by tenants for rent paid in respect of rented residential accommodation which is their sole or main residence.

For the tax year 2010 (subject to Finance Act 2011 changes below), the maximum credits and rent limits available were as follows:









	Persons under 55 years
	Max. Tax Credit
	Rent Limit

	Single
	€400
	€2,000


	Married/Widowed
	€800
	€4,000














	Persons 55 years and over
		

	Single
	€800
	€4,000


	Married/Widowed
	€1,600
	€8,000






Finance Act 2011 abolished the relief for new tenants with effect from 7 December 2010 and phased out the relief over a 7 year period for tenants who, on 7 December 2010 were paying qualifying rent under a qualifying tenancy, culminating in the total withdrawal of the relief for the tax years 2018 et seq.

During the phasing out period, the reduced rent limits are as follows:




	Tax Year
	2010 Rent Limit Reduced To
	Persons under 55
	Persons 55 and over



	Single
(€)
	Married/
Widowed
	Single
(€)
	Married/
Widowed



	2011
	80%
	1,600
	3,200
	3,200
	6,400



	2012
	60%
	1,200
	2,400
	2,400
	4,800



	2013
	50%
	1,000
	2,000
	2,000
	4,000 *



	2014
	40%
	800
	1,600
	1,600
	3,200



	2015
	30%
	600
	1,200
	1,200
	2,400



	2016
	20%
	400
	800
	800
	1,600



	2017
	10%
	200
	400
	400
	800



	2018 et seq
	0%
	0
	0
	0
	0





* Finance Act 2011 shows €3,600 but presumably this should read €4,000 given that the single person aged over 55 limit is €2,000.




1.3.18          Third-level tuition fees

TCA97 s473A     Tax relief at the standard rate is available in respect of certain third-level tuition fees paid to approved colleges.

An approved college is:

(a)   a college or institute of higher education in the State which provides approved courses;

(b)   a university or similar institution of higher education in another EU Member State which is maintained or assisted by recurrent grants from public funds of any EU Member State or is a duly accredited university or institution of higher education of that Member State;

(c)   a college or institution in another EU Member State which provides distance education in Ireland in approved courses or;

(d)   a university or similar institution of higher education outside Ireland and the EU Member States which is maintained or assisted by public funds of that country or is a duly accredited university or institution of that country.

An approved course is:

(a)   a full-time or part-time undergraduate course provided by an approved college which is of at least two academic years’ duration or;

(b)   a postgraduate course of study provided by an approved college, leading to a postgraduate award based on a thesis or on the results of an examination or both,

•      which is not less than one academic years’ but not more than four academic years’ duration and

•      which requires the individual undertaking the course to have a degree or an equivalent qualification.

Qualifying fees, in relation to an approved course and an academic year, mean the amount of fees chargeable in respect of tuition to be provided in relation to that course in that year.

Academic year, in relation to an approved course, means a year of study commencing on a date not earlier than 1 August in a year of assessment.

With effect from the tax year 2007, there is no longer a requirement that the persons are related in order to claim the relief.

Fees which are met from any other sources, e.g., grant, scholarship or otherwise, do not qualify for the relief.

In the case of married couples, the allowance may be claimed by either spouse except in cases where separate assessment applies.

Relief is allowable on qualifying fees, per course, per academic year; e.g., if a taxpayer has paid qualifying fees in respect of three dependants attending college in an academic year, he/she is entitled to relief up to the maximum limit in respect of each of these dependants.

The maximum limit for qualifying fees is €5,000 for the academic years 2005/06 to 2011/12, inclusive.

Finance Act 2011 reduced the amount of qualifying fees on which relief can be claimed for the tax years 2011 et seq as follows:

(i)    relief will not apply to the first €2,000 of qualifying fees or, if less, the full amount, where the qualifying fees relate to a full time course.

(ii)   relief will not apply to the first €1,000 of qualifying fees or, if less, the full amount, where the qualifying fees relate to a part time course.

Where fees are paid in instalments and any such amounts are paid in a tax year following the year in which the academic year of the approved course commenced, then the relief for fees relating to that academic year may be granted in either

(i)    the tax year during which the academic year of the approved course commenced; or

(ii)   the tax year in which the instalment was paid.




1.3.19          Fees paid for training courses

TCA97 s476

Tax relief at the standard rate may be claimed in respect of tuition fees ranging from €315 to €1,270 in respect of approved training courses in the areas of information technology and foreign languages. To qualify for the relief an individual must receive a certificate of competency on completion of the course. For the tax years 2007 et seq., the relief will be given to the person responsible for paying the fees.




1.3.20          Service charges

TCA97 s477

Tax relief at the standard rate may be claimed for the tax years up to and including 2011, in respect of local authority service charges which are paid in full and on time by the person liable for them or by another person who resides on the premises to which the service charges relate.

The credit applies in respect of service charges paid in the preceding calendar year.

A general upper limit of €400 per annum applies with effect from 1 January 2006, irrespective of how the charge is determined.

The relief was abolished for the tax years 2011 et seq.




1.3.21          Heritage items

TCA97 s1003

A tax credit is granted in respect of qualifying donations of heritage items to the State. The credit can be obtained against taxes such as income tax, corporation tax, capital gains tax, gift tax or inheritance tax.

With effect from 26 March 2004, the minimum value of an item qualifying for tax credit must be €150,000 or, in the case of a collection, at least one item in the collection must be worth at least €50,000. Finance Act 2008 removed the minimum value limit of €50,000 in respect of any one item for collections consisting wholly of manuscript or archival material. In order to qualify, such collections are required to have been in existence for at least 30 years and each item must have been part of the collection for that period also.

The tax relief available is 80% of the market value of the heritage item or heritage property donated (previously 100%) with effect from 01 January 2009.

TCA97 s1003A

Section 122 Finance Act 2006 created a new scheme of tax relief for heritage property donated to the Irish Heritage Trust and s28 Finance Act 2010 extended the tax relief to donations of heritage property to the Office of Public Works (OPW). “Heritage property” includes buildings, gardens and contents of buildings insofar as they are historically associated with the buildings. The relief applies to a person who makes a gift of heritage property to the Irish Heritage Trust or the OPW and takes the form of a payment on account of an amount equal to the value of the property against the person’s tax liabilities.

The taxes to which the measure will apply are income tax, corporation tax, capital gains tax, gift tax and inheritance tax and it may relate to past, current and future liabilities.

To qualify for relief, the heritage property will have to be approved by the Minister for the Environment, Heritage and Local Government by reference to certain criteria. There is a ceiling of €6m on the aggregate value of the heritage properties that can be approved in any one year.

The Revenue Commissioners will publish in their annual report each year descriptions and values of the heritage properties in respect of which relief is given under this section.

It should be noted that tax relief for donations of heritage items is a “specified relief” under 
Part 15
Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals – see 1.27.




1.3.22          Donations to charities and other approved bodies

TCA97 Sch26A,
s848A

Relief may be claimed by both individuals and companies and the minimum aggregate donations to any charity or approved body in any year is €250.

With effect from 1 January 2006, relief also applies to donations of quoted securities to any charity or approved body. Where income tax or corporation tax relief is claimed in respect of donations of quoted securities, capital gains tax relief under s611 TCA 97 will not be available.

The legislation differentiates between donations made by PAYE taxpayers, self-employed taxpayers and companies as follows:

(i)    PAYE taxpayers

Relief is granted on a “grossed-up” basis to the approved body rather than by way of a separate claim for tax relief by the donor. For example, if an individual who pays tax at the higher rate (41%) gives a donation of €590 to an approved body, the body will be deemed to have received €1,000 less tax of €410. The approved body will therefore be able to claim a refund of €410 from Revenue.

The donor must supply an “appropriate certificate” to enable the approved body to reclaim the tax.

(ii)   Self-employed taxpayers

A claim for relief in respect of the donation is made when filing his/her tax return and there is no grossing-up arrangement.

The donation will not reduce a person’s relevant earnings for the purposes of calculating retirement annuity relief.

(iii)  Companies

A claim for the donation can be made as a trading expense or an expense of management for the accounting period in which it is made and there is no grossing-up arrangement. The claim must be included in the company’s tax return and where the donation is made in a short accounting period, it will be reduced proportionately.

With effect from 6 February 2003, an upper limit is placed on the level of tax relief which may be given in respect of donations in a single tax year by an individual to approved bodies with which the individual is associated. Where the aggregate of donations in a single tax year by an individual to approved bodies with which he/she is associated exceeds 10% of his/her total income, relief will not be given in respect of the excess.

An individual is regarded as being associated with an approved body if he/she is an employee or member of that approved body or of an associated approved body. Two approved bodies are regarded as being associated with each other if the same person or a similar group of persons has control over or can direct the activities of both approved bodies.

It should be noted that tax relief for donations is a “specified relief” under 
Part 15
Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals - see 1.27.

Approved bodies

Schedule 26A TCA 97 sets out the list of bodies which are approved for the purposes of the relief. They are:

(1)    A body approved for education in the arts (see below);

(2)    A body approved as an eligible charity (see below)

(3)    An institute of higher education within the meaning of s1 of the Higher Education Authority Act 1971, or any body established for the sole purpose of raising funds for such an institution

(4)    An institution in receipt of public funding which provides courses under a scheme approved by the Minister under the Local Authorities (Higher Education Grants) Act 1968 to 1992, and any body raising funds for such institutions

(5)    An institution of higher education which provides courses validated by the Higher Education Training Awards Council

(6)    An institution or body which provides primary education up to the end of sixth standard based on a programme prescribed by the Minister for Education and Science

(7)    An institution or body which provides post-primary education up to the level of either or both the Junior Certificate or the Leaving Certificate based on a programme prescribed by the Minister for Education and Science

(8)    A body for the promotion of the Universal Declaration of Human Rights

(9)    US – Ireland Alliance Limited

(10)  The Irish Heritage Trust, designated for that purpose by the Minister for Finance

Approved body for education in the arts

An “approved body” means any body or institution which may be approved of by the Minister for Finance and which:

(a)    provides any course one of the conditions of entry to which is related to the results of the Leaving Certificate examination, a matriculation examination of a recognised university in the State or an equivalent examination held outside the State, or

(b)   (i)   is established on a permanent basis solely for the advancement of one or more approved subjects,

(ii)  contributes to the advancement of that subject or those subjects on a national or regional basis, and

(iii)  is prohibited by its constitution from distributing to its members any of its assets or profits.

Approval of a body as an eligible charity

Prior to the Finance Act 2010, an “eligible charity” was defined in Schedule 26A TCA 97 as “any body in the State that is the holder of an authorisation that is in force”. Finance Act 2010 amended Schedule 26A to remove the requirement that charities be established in the State in order for donations to qualify for relief under s848A TCA 97.

The authorisation cannot be issued unless it is shown to the satisfaction of the Revenue Commissioners that:

(1)   It is a body of persons or a trust established for charitable purposes only;

(2)   The income of the body or trust is applied for charitable purposes only;

(3)   Before the date of making the application the body or trust has been granted exemption as a charity for a period of not less than two years;

(4)    It provides such information to the Revenue Commissioners as they may reasonably require;

(5)    It complies with such conditions (if any) as the Minister for Social and Family Affairs may from time to time specify for this part of the Act.

An eligible charity must furnish information including audited accounts comprising an income and expenditure account or a profit and loss account and a balance sheet for its most recent accounting period.

The authorisation shall be for such period as the Revenue Commis­sioners may determine but for a period not exceeding five years.




1.3.23          Donations to certain sports bodies

TCA97 s847A

The 2002 Finance Act introduced a scheme of tax relief for donations made on or after 1 May 2002 to certain sports bodies for the funding of capital projects.

To be eligible for the relief the following conditions apply:

(i)    The project must be approved by the Minister for Tourism, Sport and Recreation.

(ii)   The estimated aggregate cost of the project must not be greater than €40m.

(iii)  The sports body must hold a certificate from the Revenue Commissioners that the body is, in the opinion of the Revenue Commissioners, a body of persons to which s235 TCA 97 applies, i.e., its income is exempt from tax because it is a body established for and existing for the sole purpose of promoting athletic or amateur games or sports and such income is applied solely for these purposes.

(iv)   The sports body must also possess a valid tax clearance certificate.

Approved project

A project must fall within one of the following categories:

(i)    The purchase, construction or refurbishment of a building or part of a building to be used for sporting activities by the approved sports body.

(ii)    The purchase of land to be used for sporting activities by the approved sports body.

(iii)   The purchase of permanently based equipment for use by the approved sports body for sporting activities.

(iv)   The improvement of playing pitches, surfaces or facilities by the approved sports body.

(v)    The repayment of, or the payment of interest on, funds borrowed by the approved sports body on or after 1 May 2002 for any of the above four activities.

Qualifying donations

The minimum donation in any year to any sports body is €250. The donation must satisfy the following conditions:

(i)    It is made to an approved sports body for the sole purpose of funding an approved project and will be applied for that purpose.

(ii)    Apart from the provisions of s847A TCA 97, the donation would not be tax-deductible nor is it a relevant donation for the purposes of s848A.

(iii)  The donation is not made subject to a condition regarding repayment, and the donor (or any person connected with the donor) is not entitled to any benefit either directly or indirectly as a consequence of making a donation.

(iv)  The donation is not made conditional on the approved sports body acquiring property otherwise than by way of a gift by the donor.

(v)   Only donations made by Irish-resident individuals will qualify for the relief.

(vi)  In the case of a donation made by an individual who is taxable solely through the PAYE system, the donation must be accompanied by an appropriate certificate, verifying that the individual has paid the quantum of tax certified in the certificate (see below).

Tax relief

The legislation differentiates between donations made by PAYE taxpayers, self-employed taxpayers and companies as follows:

(i)    PAYE taxpayers

Relief is granted on a “grossed up” basis to the approved body rather than by way of a separate claim for tax relief by the donor. For example, if an individual who pays tax at the higher rate (41%) gives a donation of €590 to an approved body, the body will be deemed to have received €1,000 less tax of €410. The approved body will therefore be able to claim a refund of €410 from Revenue.

The donor must supply an “appropriate certificate” to enable the approved body to reclaim the tax.

(ii)    Self-employed taxpayers

A claim for relief in respect of the donation is made when filing his/her tax return and there are no grossing-up arrangements.

The donation will not reduce a person’s “net relevant earnings” for the purposes of calculating retirement annuity relief.

(iii)    Companies

A claim for the donation can be made as a trading expense or an expense of management for the accounting period in which it is made and there is no grossing-up arrangement. The claim must be included in the company’s tax return and, where the donation is made in a short accounting period, it will be reduced proportionately.

It should be noted that tax relief for donations to certain sports bodies is a “specified relief” under Part 15 Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.3.24          Relief on the retirement of certain sportspersons

TCA97 s480A

The 2002 Finance Act introduced a specific tax relief for the tax years 2002 et seq., for certain retiring sportspersons who are resident in the State.

The sportspersons included are athletes, badminton players, boxers, cyclists, footballers, golfers, jockeys, motor racing drivers, rugby players, squash players, swimmers and tennis players.

The main features of the relief are as follows:

(i)    The individual must be resident in the State in the year of retirement.

(ii)   The relief is applied by allowing a deduction of 40% against gross earnings (before deducting expenses) for up to any 10 tax years for which the sportsperson was resident in the State.

(iii)  The earnings to which the relief applies are earnings deriving directly from actual participation in the sport concerned, such as prize money, performance fees etc., but not other earnings such as sponsorship fees, advertisement income, income from interviews, newspaper or magazine articles or the right to use the sportsperson’s name to promote or endorse products or services.

(iv)  The relief will be given by way of repayment of tax and is to be claimed in the year in which the sportsperson ceases permanently to be engaged in that sport.

(v)    The relief will be clawed back if the sportsperson recommences to be engaged in that sport, though this does not prevent a subsequent claim for the relief if and when the sportsperson finally does retire at a later time.

(vi)   The repayment will not carry interest.

(vii)  The relief cannot create or augment a loss.

(viii)  The relief will not affect the calculation of “net relevant earnings” for the purpose of ascertaining maximum pension contributions.




1.3.25          Pension contributions

(a)    Retirement annuity contracts (RACs)

TCA97 Pt30

The maximum amounts on which tax relief may be claimed in respect of qualifying premiums for the tax years 2006 et seq. are as follows:








	
Age

	
% of Net Relevant Earnings




	
Up to 30 years

	
15%




	
30 but less than 40

	
20%




	
40 but less than 50

	
25%




	
50 but less than 55

	
30%




	
55 but less than 60

	
35%




	
60 years or over

	
40%






Individuals who are engaged in specified occupations and professions – primarily sports professionals – qualify for a minimum 30% deduction irrespective of age.

TCA97 s790A

There is a cap on the amount of net relevant earnings (NRE) as follows:








	
Tax Year

	
Maximum NRE




	


	
€




	
2006

	
254,000




	
2007

	
262,382




	
2008

	
275,238




	
2009

	
150,000




	
2010

	
150,000




	
2011

	
115,000






Earnings in excess of the above amounts will not be taken into account in calculating the allowable contribution. Finance (No. 2) Act 2008 amended the formula relating to the determination of the earnings limit in order to provide the Minister for Finance with discretion as to whether the earnings limit should be indexed in future years. This amendment ensures that, where no indexation is provided for, the threshold will remain at the previous year’s amount. Contributions may be made until an individual reaches 75 years of age.

Where in any year part of the premium cannot be fully relieved because of the operation of the limits, that part is carried forward and added to the qualifying premium of the following year.

TCA97 s787B

Net relevant earnings” are earnings from trades, professions and non-pensionable employments, less certain payments and deductions. The earnings of a husband and wife are treated separately for purposes of determining relevant earnings, and the relief is available in respect of each spouse with non-pensionable earnings.

For the tax years 2001 et seq., where a qualifying premium is paid after the end of a year of assessment but before 31 October in the year following the year of assessment (the specified return date), it may be treated as paid in the year of assessment. An election for such treatment must be made before 31 October in the year following the year of assessment (or before the extended filing date, for those taxpayers filing their returns using the Revenue’s online filing system – ROS see 1.1.7). It should be noted however, that for the tax year 2010, the annual earnings limit will be deemed to be €115,000 for the purpose of determining how much of a pension contribution paid by an individual before 31 October 2011, will be treated as paid in 2010.

TCA97 s784

For the tax years 2002 et seq., the individual may continue to make contributions to an existing RAC, or indeed take out a further RAC, even if they have ceased to have a source of relevant earnings and to qualify for tax relief on these contributions. The contributions will be carried forward indefinitely, until such time, if any, that the employee acquires a source of relevant earnings against which the contributions may be offset subject to the normal rules.

(b)   Additional voluntary contributions (AVCs)

Employees in occupational pension schemes are entitled to tax relief on the aggregate annual contributions to the scheme, including AVC contributions, based on the limits shown in the table for RACs in (a) above.

A similar earnings cap of €115,000 (see (a) above) for the tax year 2011 applies to income that qualifies for relief.

(c)    Personal retirement savings accounts (PRSAs)

A personal retirement savings account is a long-term savings account designed to assist people save for their retirement. The main features are as follows:

(i)    Tax relief at the marginal rate is available on PRSA contributions subject to the maximum allowable contributions as a percentage of net relevant earnings as shown in the table in (a) above for RACs. Where tax relief cannot be given in full in a tax year because of insufficient income on the operation of the limits, the unrelieved contributions can be carried forward to a later year for tax-relief purposes.

(ii)   Where an employer does not provide an occupational pension scheme, he/she must provide access to at least one PRSA with effect from 15 September 2003.

(iii)  Employers may also contribute to an employee’s PRSA and obtain tax relief for their contribution. However, employer contributions to a PRSA on behalf of an employee are treated as taxed income and can, in certain circumstances, create an income tax liability.

(iv)  PRSAs are available from PRSA providers whose products have been approved jointly by the Pensions Board and the Revenue Commissioners.

(v)    Contributions made by an employer to a PRSA are aggregated with an employee’s contribution for the purpose of calculating the maximum tax-relieved contribution.

(vi)  Employees who are not in pensionable employment may claim relief on contributions up to €1,525 per annum, regardless of the limits.

(vii) For the tax year 2011 a similar earnings cap of €115,000 (see (a) above) applies to income that qualifies for relief.

(viii) Where contributions are made between the end of the tax year and the following 31 October, (or before the extended filing date, for those taxpayers filing their returns using the Revenue’s online filing system – ROS see 1.1.7) the taxpayer can opt to have these contributions treated as having been made in the previous tax year.

It should be noted however, that for the tax year 2010, the annual earnings limit will be deemed to be €115,000 for the purpose of determining how much of a pension contribution paid by an individual before 31 October 2011 will be treated as paid in 2010.

(ix)  No tax is charged on investment income or gains earned by a PRSA.

(x)   Withdrawals cannot be made from a PRSA until the contributor reaches the age of 60, but they must commence before age 75. In certain circumstances withdrawals can be taken earlier. On retire­ment, the options available to an individual are broadly similar to those available in the case of personal pensions (see (f) below).

(xi)  Where death occurs before benefits are taken from a PRSA, the PRSA fund will pass in its entirety to the contributor’s estate, free of income tax. Inheritance tax will apply as normal.

(xii) Where death occurs after draw-down of benefits has commenced, the taxation rules for the PRSA fund will be similar to the taxation rules for an ARF following death of the ARF holder (see page 43), i.e.:

–    Generally the amount distributed is treated as the income of the deceased for the year of death.

–    But where the distribution is made to another ARF in the name of the ARF holder’s spouse or to a child of the ARF holder who is under 21 at the date of death of the ARF holder, no income tax liability will arise.

–    Where the distribution is made from the ARF following the death of the surviving spouse or where the distribution is made to a child of the ARF holder who is over 21 at the date of death of the ARF holder, tax will be deducted under PAYE at the standard rate of income tax for the year in which the distribution is made. No further tax liability will arise in respect of such a distribution.

(xiii) Contributions to both an RAC and a PRSA

Where an individual is not in pensionable employment, and already contributes to a retirement annuity contract (RAC), his/her contributions to an RAC and a PRSA are added together when calculating the maximum tax relief.

(xiv) PRSA contributions by those in pensionable employment

When an individual is already in pensionable employment, he/she can take out a PRSA and get tax relief on the contributions to it against the income from this employment only where the PRSA is linked to his/her main pension scheme. This is known as an additional voluntary contribution PRSA (AVC PRSA).

In determining the maximum tax relief, the same limits which apply to PRSAs and RACs also apply to the total of an individual’s own pension contributions to the main pension scheme (either ordinary contributions or additional voluntary contributions) and to his/her AVC PRSA contributions.

However, as total pension and AVC PRSA contributions must be limited to the amount required to provide the maximum benefits permitted in line with Revenue limits, the actual limit in any contributor’s own circumstances may be less than the percentages shown in (a) above (page 35). In addition, the maximum tax-free lump sum arising from an AVC PRSA must be in line with the occupational pension scheme rules.

Where an individual has additional relevant earnings arising from non-pensionable employment, he/she may contribute in respect of these to a normal PRSA in the usual way and claim tax relief up to the appropriate limits.

(xv)   Limit to relief for pensions contributions

The limits to tax relief for contributions set out in (a) above (page 35) apply to all pension contributions made by an individual and contributions made by his/her employer to a PRSA. For this purpose, pension contributions mean contributions to a PRSA, to an RAC, to an employer-sponsored pension scheme or to a statutory pension scheme. In addition, the maximum income on which the aggregate tax relief for contributions can be calculated is €115,000 for the tax year 2011 (see (a) above for earlier limits). To the extent that aggregate contributions exceed the allowable amount, the contributions are carried forward to the following year and treated as paid in that year.

TCA97 Pt36B   (d)    SSIA-related pension incentive

See previous editions of this text up to 34th edition for further information.

(e)    EU pension plans

TCA97 Pt30
Ch 2B

Section 21Finance Act 2005 amended Part 30 TCA 97 by providing for tax relief for contributions to EU pension plans in certain circumstances, with effect from 1 January 2005.

It also introduced a new Chapter 2B into the TCA 97 which provides for a statutory scheme of relief for contributions paid by a migrant worker who comes to the State and who wishes to continue to contribute to a pre-existing “overseas pension plan” concluded with a pension provider in another EU Member State. To qualify for the relief, certain conditions and information requirements must be met as set out in the sections.

(f)     Options on retirement

General

Since 6 April 1999, a number of options are available to self-employed and proprietary directors (as defined) on retirement. These options are more generally known as the “ARF option” and Finance Act 2011 extended these options to all Defined Contribution (DC) pension arrangements with effect from 6 February 2011.

The “ARF option” will also be available to members of DC occupational pension schemes who, though retired before 6 February 2011, avail of the “deferred annuity purchase” initiative announced by the Minister for Finance on 4 December 2008. This initiative which is operated administratively by Revenue, allows members of such schemes to defer the purchase of a retirement annuity with their pension funds. Such individuals who wished to avail of the “ARF option” were required to exercise the option within 1 month of 6 February 2011.

A brief summary of the “ARF option” available to qualifying individuals, pre and post Finance Act 2011, is as follows:

(i)    They may take up to 25% of their pension fund tax-free (subject to the limits provided for in the Finance Acts on lump sum payments that can be made tax-free on or after 7 December 2005) – see table, on page 44.

(ii)   In the case of individuals retiring before 6 February 2011:

–      to have the remainder of the fund, or €63,500 if less, transferred to an approved minimum retirement fund (AMRF). However, this will not be necessary if the individual is actually in receipt of “specified income” of €12,700 or more per annum. The amount invested in the AMRF cannot be drawn down until the individual reaches 75 years of age.

(iii)   In the case of individuals retiring on or after 6 February 2011:

–      the “specified income” is increased to a variable amount equal to 1.5 times the maximum annual rate of the State contributory pension payable at the time the “ARF option” is exercised (currently approximately €18,000),

–      the amount that must be transferred to an AMRF is a variable amount equal to the lesser of – 10 times the maximum annual rate of the State contributory pension payable at the time the “ARF option” is exercised (currently approximately €120,000) or the remainder of the pension fund after taking the tax free lump sum.

–      the guaranteed income requirement, if not satisfied at the time of retirement, may be satisfied at any time after retirement (and before age 75), at which point the AMRF becomes an ARF.

With regard to the AMRF changes outlined at (iii) above, the following transitional measures apply:

–      in the case of individuals who have availed of deferred annuity purchase, the pre 6 February 2011 rules as regards guaranteed income (i.e €12,700) and the maximum amount required to be placed in an AMRF (i.e €63,500) will apply where they exercise the “ARF option,” rather than the higher amounts introduced on or after 6 February 2011.

–      for individuals who have retired before 6 February 2011 and who:

—  have an AMRF before that date, or

—  have availed of deferred annuity purchase and who on exercising the “ARF option” within 1 month of 6 February 2011, transfer, if required, the requisite amount to an AMRF within that period,

the pre 6 February 2011 guaranteed income requirement of €12,700 per annum will continue to apply for a 3 year period i.e if such individuals acquire guaranteed income of €12,700 within 3 years of 6 February 2011 their AMRF becomes an ARF. Beyond that period, they will have to meet the new higher test of 1.5 times the maximum annual rate of State contributory pension before their AMRF can become an ARF.

(iv)    As an alternative to having an amount invested in an AMRF, the individual may opt to have the amount invested in a retirement annuity payable immediately.

(v)   The balance of the funds may be either taken by the individual and taxed under the PAYE system or invested in an approved retirement fund (ARF).

Where a person has purchased a life annuity he/she may opt for the above arrangements, with the agreement of the relevant assurance company.

Individuals whose pension date has passed but who have not yet invested in an annuity can now, subject to meeting all other criteria, avail of the above options up to the date on which the rules of their pension scheme require that the fund must be used to purchase an annuity.

With effect from 6 April 2000, all employees who make additional voluntary contributions (AVCs) will be entitled to avail of the above options as regards that part of their pension fund which has been built up from such contributions.

TCA97 s780

With effect from 5 December 2001, refunds of employee pension contributions are taxed at the standard rate of income tax.

Approved (minimum) retirement funds

The main features of ARFs and AMRFs are as follows:

(i)     Any income or gains arising within an ARF/AMRF are exempt from tax as long as they are held within an ARF/AMRF. However, any payments out of the fund, whether of capital, income or gains, will be chargeable to tax under the PAYE system.

(ii)    With effect from 6 February 2003, assets will be treated as distributed in so far as they have been used for the following purposes:

•   to make a loan or to secure a loan to the ARF holder or to a connected person;

•   to acquire property from the ARF holder or a connected person;

•   to acquire property to be used as holiday property or as a residence by the ARF holder or a connected person; where the property is acquired on or after 6 February 2003 for some other purpose (e.g., letting) and is subsequently used as holiday property or as a residence by the ARF holder or a connected person, the distribution will arise at the time the property comes to be used for this purpose and will include any ARF assets used in the repair or improvement of the property;

•   to acquire shares or other interests in a closely held company in which the ARF holder or a connected person is a participator;

•   to acquire any tangible moveable property;

•   with effect from 2 February 2006, the acquisition of property for use in connection with any business of the ARF holder or of a person connected to the ARF holder.

The sale of assets in the ARF to the ARF holder or a connected person will be regarded as a distribution of the value of the assets in question.

Insofar as ARF assets are treated as distributed, they are no longer regarded as ARF assets. Where the acquisition of assets is treated as giving rise to a distribution, the assets will not be regarded as assets in the ARF.

Similar rules on distributions for ARFs outlined above will also apply to AMRFs.

(iii)    Imputed distribution

An annual imputed distribution is applied to the value of assets in an ARF at 31 December each year as follows:-








	
Value of ARF Assets at 31 December

	
Rate of Imputed Distribution




	
2007

	1%




	
2008

	2%




	
2009

	3%




	
2010 et seq

	5%






•  The imputed distribution will apply to ARFs created on or after 6 April 2000 where the ARF holder is 60 years of age or over for the whole of the tax year.

•  Actual distributions made during the year from the ARF (and from an AMRF of the ARF holder) may be deducted from the imputed distribution to arrive at the net imputed amount, if any, to be regarded as a distribution.

•  The net imputed amount, if any, is to be regarded as a notional distribution from the ARF, which is calculated as a percentage of the value of the assets in the ARF as at 31 December each year. It is regarded as a distribution made not later than February in the year following the year in which the ARF assets are valued. This means that any tax due must be remitted to Revenue not later than mid-March.

•  Where an ARF holder has more than one ARF, all of which are not managed by the same qualifying fund manager (QFM), the ARF holder may nominate one of the QFMs for the purposes of operating these provisions. In those circumstances, the nominee must act as if all of the ARFs and the actual distributions from them were, respectively, managed and distributed by the nominee. The nominee must then account for any tax due on the overall net imputed amount in the normal way.

It should be noted that the above provisions do not apply to AMRFs.

(iv)    An ARF or an AMRF must be held by a qualifying fund manager.

(v)    Where the individual reaches 75 or dies, the AMRF becomes an ARF.

(vi)    The ARF becomes part of the estate of the individual.

A summary of the tax treatment of assets in an ARF following death is as follows:









	
ARF inherited by
	
Income tax due
	
CAT due



	
Surviving spouse
	
No tax due on the transfer to an ARF in the spouse’s name
	
No



	
Children (under 21)
	
No tax due
	
Yes*



	
Children 21 and over
	
Yes @ standard rate
	
No



	
Others
	
Yes @ marginal rate
	
Yes*














	
Death of surviving spouse




	
Children (under 21)
	No
	
Yes*




	Children (over 21)
	Yes @ standard rate
	No



	Others
	Yes @ standard rate
	
Yes*






*Normal capital acquisitions tax thresholds apply.

TCA97 Part 30
Ch 2C

(g)    Maximum allowable tax-relieved pension fund

Sch 23BPart 30Chapter 2C TCA 97 imposes a limit or ceiling on the total capital value of pension benefits that an individual can draw in their lifetime from tax-relieved pension products (including all public sector pension schemes), where those benefits come into payment for the first time on or after 7 December 2005. This is called the “standard fund threshold” (SFT) in the legislation and was initially set at €5,000,000. This limit was adjusted annually for 2007 and 2008 in line with an earnings index and the maximum tax-free lump sum payable (i.e., 25% of “the standard fund threshold”) was adjusted accordingly, as follows:









	
Period
	
Standard Fund Threshold

	
Maximum Tax-Free Lump Sum (25%)




	


	
€

	
€




	
07/12/05 – 31/12/06
	
5,000,000

	
1,250,000




	
Year Ending 31/12/2007
	
5,165,000

	
1,291,250




	
Year Ending 31/12/2008
	
5,418,085

	
1,354,521




	
Year Ending 31/12/2009
	
5,418,085

	
1,354,521




	
From 01/01/2010 to 06/12/2010
	
5,418,085

	
1,354,521




	
From 07/12/2010 to 31/12/2010
	
2,300,000

	
575,000*




	
From 01/01/2011
	
2,300,000

	
200,000**






*      Assuming an overall monetary limit applies.

**    Finance Act 2011 reduced the SFT to €2,300,000 and imposed a lifetime limit of €200,000 on retirement tax free lump sums.

In certain circumstances, a higher threshold (called the personal fund threshold (PFT)) may apply. For example, Finance Act 2011 made provisions for an individual who had pension rights in excess of the new lower SFT of €2,300,000 on Budget Day (7 December 2010) to claim a PFT from the Revenue Commissioners. The PFT is calculated on the aggregate of the capital value of pension benefits which the individual has already become entitled to since 7 December 2005 plus the capital value of any “uncrystallised” pension rights which the individual had on 7 December 2010 (in other words, pension rights which the individual was building up but had not become entitled to on that date). Where this amount exceeds the SFT of €2,300,000, that higher amount will be the individual’s PFT, subject to it not exceeding the previous SFT of €5,418,085. An individual who has a PFT under the previous regime may retain it.

Finance Act 2011 also provided that the standard capitalisation factor for use in determining the value of defined benefit pension rights both for the purposes of estimating an individual’s PFT and also for the purpose of valuing pension rights when eventually drawn down, is to be 20.

The 25% restriction applies to a single lump sum, or, where more than one lump sum is paid to an individual over time, to the aggregate value of those lump sums.

The 25% restriction does not apply to lump-sum death-in-service benefits.

(h)   Taxation of retirement lump sums

Finance Act 2011 imposed a lifetime limit of €200,000 on retirement tax free lump sums with effect from 1 January 2011. Amounts in excess of this tax-free limit will be subject to tax in two stages. The portion between €200,000 and €575,000 is taxed at the standard rate of 20%, while any portion above that will be taxed at the individual’s marginal rate of tax. The figure of €575,000 represents 25% of the new lower Standard Fund Threshold of €2,300,000. The standard rate charge is “ring-fenced” so that no reliefs, allowances or deductions may be set or made against that portion of a lump sum subject to that charge. The portion of a lump sum charged at the marginal rate is treated as profits or gains from an office or employment and accordingly is charged to tax under Schedule E as emoluments to which the collection and recovery provisions of the PAYE system apply.

All tax-free retirement lump sums taken on or after 7 December 2005, when the original limit was introduced, count towards “using up” the tax-free amount of €200,000.

As the limit is a lifetime one, it will apply to a single lump sum or, where an individual is in receipt of lump sums from more than one pension product, to the aggregate of those lump sums. The restriction also applies to all pension arrangements, including occupational pension schemes, Retirement Annuity Contracts, PRSAs, public sector and statutory schemes.

There are certain exclusions from the lump sum tax charge. For example, the charge does not apply to lump sum death-in-service benefits paid to a widow.

TCA97 s779A

(i)    Use of pension assets

With effect from 2 February 2006, where the assets of an occupational pension scheme are used for the purposes of certain transactions, the use of the assets will be treated as a pension paid under the scheme and subject to tax. The transactions concerned are the same as those which, if undertaken in the context of an ARF, would be regarded as distributions from the ARF (see (b) above).

The transactions include the acquisition by the scheme of property to be used as a holiday property or as a residence by the scheme member or a connected person. Insofar as the use of assets of a scheme are treated as a pension paid under the scheme, they will no longer be regarded as assets of the scheme, and where scheme assets are used in the acquisition of certain property, the property assets concerned will not be regarded as assets of the scheme.




1.3.26          Relief for expenditure on energy efficiency of residential premises

TCA97 s477A

Finance Act 2011 introduced a new s477A. This section provides for income tax relief for expenditure, incurred by individuals that are not the landlord of the property concerned, on a range of works that are carried out to improve the energy efficiency of residential premises situated in the State. The scheme is to be operated primarily by the Sustainable Energy Authority of Ireland, in conjunction with the Revenue Commissioners. Relief is to be available at the standard rate of tax for qualifying expenditure of up to €10,000 in the case of single individuals, or €20,000 in the case of married couples who are jointly assessed. The aggregate amount of expenditure that qualifies for relief under the scheme in any one tax year is €150,000,000. Relief is provided by way of repayment in the tax year following the year in which the expenditure was incurred. This scheme will come into operation on such day as the Minister for Finance may appoint by Ministerial Order.






1.4          General and Age Exemptions

TCA97 s187        Exemptions from income tax are available to individuals with low incomes. The exemption limits are increased for individuals aged 65 years or over. Marginal relief applies where the income does not greatly exceed the relevant exemption limit.


1.4.1            General exemption

See previous editions of this text up to 34th edition. See Chart 4 for limits up to 2007.




1.4.2            Age exemption

TCA97 s188

Total exemption from income tax is available to individuals who are aged 65 years or over and whose income for the tax year 2011 does not exceed the following specified amounts:








	
Single and widowed

	
€18,000




	
Married couples (either spouse aged 65 or over)

	
€36,000






The exemption limits are increased by €575 for each of the first two qualifying children that a claimant proves has lived with him/her at any time during the tax year and by €830 per child for each subsequent child.

The definition of a “qualifying child” is the same as for the one-parent family tax credit (see section 1.3.1). See Chart 4 for earlier limits.




1.4.3            Marginal relief

Marginal relief is available where the total income exceeds the above limits but is less than twice the specified amount. This marginal relief restricts the maximum amount of tax payable to 40% of the amount by which the individual’s total income exceeds the exemption limit.






1.5          Interest Payable


1.5.1            Mortgage interest

TCA97
s244-5

The maximum allowable mortgage interest and the rate at which it is allowed for the tax years 2010 and 2011 are set out in Chart 8. This relief is gradually being withdrawn. An individual who sells his only or main residence and acquires another is entitled to claim additional interest on the bridging loan up to the maximum of his marital status class threshold.

Since 1 January 2002 relief is granted at source. The qualifying interest element of a mortgage repayment is reduced by the amount of the tax credit due while the mortgage lender will be repaid an equivalent amount by Revenue.

The scheme applies only to residences situated in the State and only to loans secured on residences (mortgage loans). Other allowable interest will continue to be relieved by way of deduction against taxable income.




1.5.2            Interest on loans applied in acquiring shares/lending money to a company

TCA97
s244-52

Relief is given to individuals for interest on loans applied in acquiring shares in or lending money to a “qualifying company”. Relief is not given for interest on loans applied in acquiring shares in a quoted company.

Finance Act 2011 restricted the relief available on interest on existing qualifying loans as follows:-








	
Tax Year

	
Interest Qualifying For Relief




	
2011

	75%




	
2012

	50%




	
2013

	25%




	
2014

	Nil






Finance Act 2011 also abolished the interest relief on loans made on or after 7 December 2010, including replacement loans.

A qualifying company was a company:

(i)    which existed wholly or mainly for the purpose of carrying on a trade or trades, or

(ii)    whose business consisted wholly or mainly of the holding of stocks, shares or securities of a company referred to in (i) above.

Relief in respect of loans applied in acquiring shares in or lending to companies:

(i)    whose income consisted wholly or mainly of profits or gains chargeable under Case V of Schedule D, or

(ii)    whose business consisted wholly or mainly of the holding of stocks, shares or securities of a company referred to in (i) above

was abolished in respect of loans taken out on or after 7 December 2005.

Relief was available to individuals who worked for the greater part of their time in the management or conduct of the business of the company or of a connected company and who had a “material interest” (more than 5% of the equity) in the company.

Relief was also available to full-time or part-time directors and employees, even if the “material interest” test was not satisfied.

The tables below show the relief available in respect of loans taken out before and on or after 7 December 2005 up until the relief was withdrawn.

Loan taken out before 7 December 2005:









	


	
Unquoted Trading or Rental Company

	
Unquoted Holding Company of a Trading or Rental Company




	
Full-time director/employee
	
Unrestricted

	
Unrestricted




	
Part-time director/employee
	
Unrestricted

	
None






Loan taken out on or after 7 December 2005 and before 7 December 2010:









	


	
Unquoted Trading Company

	
Unquoted Holding Company of a Trading Company




	
Full-time director/employee
	
Unrestricted

	
Unrestricted




	
Part-time director/employee
	
Unrestricted

	
None






Where the investment in the company was by way of loan, relief was available only if the money lent was used wholly and exclusively for the trade or business of the company or a connected company.

No relief was available where, during the period from the making of the loan to the date the interest is paid, the company or any person connected with it makes any loan to the individual or person connected with him, unless such loans are in the ordinary course of business which includes the lending of money.

Where an individual recovered any capital from the company or a connected company without using that amount in reduction of the loan, relief would cease to be given for that amount of the loan.

Capital is treated as being recovered from the company or a connected company where:

(a)    the individual receives value for the sale of any part of the ordinary share capital of the company or of a connected company or consideration by way of repayment of any part of the ordinary share capital, or

(b)    the company or a connected company repays the loan or advance, or

(c)    the individual receives consideration for the assignment of any debt due to him from the company or from a connected company.

(See below re: restrictions applying to certain partnerships.)

Relief could not be claimed in respect of interest paid on a loan applied in acquiring shares for which BES/film relief had been claimed.

Relief could not be claimed unless the loan was applied for bona fide commercial purposes and not as part of a scheme or arrangement the main purpose or one of the main purposes of which is the avoidance of tax.

It should be noted that tax relief for interest on loans to lend to or invest in qualifying companies is a “specified relief” under Part 15 Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals – see 1.27.




1.5.3            Interest on loans applied in acquiring an interest in a partnership

TCA97 s253

Relief is given to individuals for interest on loans applied in purchasing a share in or lending money to a partnership provided the money is used wholly and exclusively for the purposes of the trade or profession carried on by the partnership.

Interest paid on the loan is available for relief if, throughout the period from the application of the loan until the interest is paid, the individual personally acts in the conduct of the trade or profession and does not recover any capital from the partnership in the period.

Where the individual recovers any capital from the partnership without using the amount recovered in reduction of the loan, relief will cease to be given for that amount of the loan.

Capital is treated as having been recovered where:

(a)    the individual receives consideration for the sale of any part of his interest in the partnership, or

(b)    the partnership returns any amount of capital to him or repays any loan made by him, or

(c)    the individual receives any consideration for assigning any debt due to him by the partnership.

TCA97 s1013

With effect from 29 February 2000, non-active partners are restricted as to the offset of interest paid after that date – see section 4.1.7.

It should be noted that tax relief for interest on loans to acquire an interest in or lend to a partnership is a “specified relief” under Part 15 Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals – see 1.27.




1.5.4            Interest – anti-avoidance

TCA97 s817A

Where interest is paid under any arrangement the sole or main benefit of which is to obtain a reduction in tax, no relief shall be given.

TCA97 s817C

Where interest paid by a person to a connected person is a trading expense of the payer and not a trading receipt of the recipient, the interest will not be deductible as a trading expense until it has been accounted for as income of the connected person for tax purposes. The provision does not apply where the recipient of the interest is both non-resident and not under the ultimate control of Irish residents.




1.5.5            Payment of interest net

TCA97 s246

Where annual interest is paid by companies or where such interest is paid by individuals to persons whose usual place of abode is outside the State, tax at the standard rate must be deducted and paid over to Revenue.

The following are exceptions to this rule:

(a)    Interest paid in the State on an advance from a bank or building society carrying on a bona fide banking business in the State.

Since Finance Act 2002 interest paid to other financial services companies who make loans in the ordinary course of business may be paid without the withholding of tax provided certain conditions are met as follows:

(i)    the interest is paid in the State on a loan from a company in whose hands the interest is chargeable as trading income,

(ii)   the interest arises from a loan made by a company in the ordinary course of a trade which includes the lending of money, and

(iii)   the company receiving the interest has fulfilled the notification requirements to both the Revenue Commissioners and the paying company.

(b)   Interest paid by such a bank or building society to non-residents in the ordinary course of its business.

(c)   Interest on any securities in respect of which the Minister for Finance has authorised that payment be made gross, i.e., Government loan interest.

(d)   Interest paid by companies where the Revenue Commissioners have authorised the payment to be made gross, i.e., co-op interest.

(e)   Interest paid which is a distribution under s130 TCA 97.

(f)    Interest paid by a qualifying company based in the IFSC to a non-resident person.

(g)   Interest paid by a company or an investment undertaking in the course of a trade or business to companies which are resident in another EU Member State or in a country with which Ireland has a double taxation agreement.

Finance Act 2010 amended this provision to ensure that exemption from income tax withholding only applies where

•  the interest payment is made to a recipient company that is resident for tax purposes in a relevant territory which imposes a tax that generally applies to interest receivable in that territory by companies from sources outside it, or

•  the interest payment is exempt from income tax under the provisions of a tax treaty that was in force when the interest was paid or would have been exempt had a treaty that was signed at the date when the interest was paid been in force at that date.

The Finance Act 2010 changes relate to payments of interest made on or after 3 April 2010, but exclude interest paid under an agreement entered into before that date.

(h)   Interest paid by companies to investment undertakings within the gross roll-up regime. The investment undertakings concerned are not themselves taxable and already have an exemption from dividend withholding tax and DIRT.




1.5.6            Exemptions

TCA97 s198

Section 198 TCA 97 exempts non-resident persons from the charge to income tax in respect of interest received from Irish-resident persons where the company or person receiving the interest is a tax resident in another EU State or a tax resident of a country with which Ireland has entered into a double taxation treaty or with which Ireland has signed a double taxation treaty that is not yet in force.

Finance (No. 2) Act 2008 extended the exemption to:

(i)     interest payments on the wholesale debt instruments to which s246A applies, and

(ii)    discounts on securities which were issued in the course of a trade or business by a company or investment undertaking where the company or person receiving the discount is a tax resident of another EU State or is a tax resident of a country with which Ireland has a double taxation treaty or with which Ireland has signed a double taxation treaty that is not yet in force.

arising on or after 1 January 2009.

Finance Act 2010 amended this provision to ensure that exemption from income tax only applies where:-

•   the interest payment is made to a recipient company that is resident for tax purposes in a relevant territory which imposes a tax that generally applies to interest receivable in that territory by companies from sources outside it, or

•   the interest payment is exempt from income tax under the provisions of a tax treaty that was in force when the interest was paid or would have been exempt had a treaty that was signed at the date when the interest was paid been in force at that date.

The Finance Act 2010 changes apply to payments of interest made on or after 3 April 2010, but exclude interest paid under an agreement entered into before that date.




1.5.7            Interest to a 75% group company

TCA97 s452

Finance Act 2007 provides that in certain circumstances interest paid by a company to a non-resident 75% parent or associated company will not be treated as a distribution of its profits and will therefore be a deductible trading expense. In certain cases double taxation can arise where the interest is disallowed as a trading expense under the distribution rule and is also taxed in the hands of the recipient as interest. Subject to the conditions of the section being met, a company paying yearly interest to a non-resident 75% parent or associated company may treat such interest as a deductible trading expense.

The section as drafted does not avoid withholding tax for non-treaty territories and does not deal with short interest. (See also 2.7.1.)






1.6          Schedule C

TCA97 s32–51

Assessments under Schedule C may be made on persons entrusted with the payment of certain interest, annuities, dividends, etc., payable out of Public Revenue, and on bankers or dealers who engage in cashing or selling coupons.


1.6.1             Exemptions

There is no assessment where interest is paid on securities in respect of which the Minister for Finance has authorised that payment be made gross, or where interest is paid by companies which have been authorised by the Revenue Commissioners to make such payments gross.

No tax is chargeable in respect of the dividends on any securities of any territory outside the State which are payable in the State to non-residents of the State.

Finance Act 2010 amended with effect on and from 4 February 2010 certain provisions of the TCA 97 relating to the tax treatment of Government Securities. Section 42 TCA 97 was amended to extend the exemption from tax in respect of the accumulated interest payable in respect of Savings Certificates to similar products issued by Governments of other EU countries and non-EU countries within the EEA with which Ireland has a double taxation agreement. Sections 43, 45, 48 and 49 TCA 97 were amended so that all non-resident individuals will qualify for the exemption from tax provided in those sections. Sections 43, 45 and 48 TCA 97 previously extended the tax exemption on the interest from the securities in question to non-ordinarily resident individuals, while the exemption on the interest from the securities covered by s49 TCA 97 previously applied to non-ordinarily resident and non-domiciled individuals.






1.7          Schedule D – Cases I and II

Tax is charged on the annual profit or gains arising from any trade (Case I) or from any profession (Case II). The tax treatment of these items is almost identical and therefore they can be considered together. The expression “annual profits or gains” is not defined in the TCA 97.

TCA97 s3

Trade includes “every trade, manufacture, adventure or concern in the nature of trade”. This definition has been held by the courts to embrace profits arising not alone from trading in the normal sense of the word but also from isolated transactions, and activities such as the conducting of professional examinations. Profits from dealing in or developing land are assessable under Case I, as are profits from farming.

TCA97 s81

Only deductions authorised by the TCA 97 are allowed in computing the profits of a trade or profession. No deduction is allowed for:

(a)    any expense, not being money wholly and exclusively laid out or expended for the purposes of the trade or profession;

(b)    any disbursements or expenses of maintenance of the parties or their families or any sums expended for any other domestic or private purposes;

(c)    rent of any dwelling-house except where such part thereof is used for the purposes of the trade or profession;

(d)    any sum expended over and above repairs to premises, implements, utensils or articles employed for the purposes of the trade or profession;

(e)    any loss not connected with or arising out of the trade or profession;

(f)    any capital withdrawn from, or any sum employed or intended to be employed as capital in, the trade or profession;

(g)    any capital employed in improvements to premises occupied for the purposes of the trade or profession;

(h)    any interest which might have been made if any such sums as aforesaid had been laid out at interest;

(i)     any debts, except bad debts proved to be such to the satisfaction of the Inspector and doubtful debts to the extent that they are respectively estimated to be bad;

(j)     any average loss over and above the actual amount of loss after adjustment;

(k)    any sum recoverable under an insurance or contract of indemnity;

(l)     any annuity or other annual payment payable out of the profits or gains;

(m)   any royalty or other sum paid in respect of the user of a patent;

(n)    certain consideration given for goods or services, or to an employee or director of a company, which consists, directly or indirectly, of shares in the company, or a connected company, or a right to receive such shares;

(o)    any amount paid or payable under a contract to a connected person as compensation for a transfer pricing adjustment in another jurisdiction. The appropriate (correlative) adjustments to Irish tax liabilities can be obtained only under the appropriate double taxation agreement or EU Arbitration Convention mechanisms;

(p)    expenditure involving crime.


1.7.1            Pre-trading expenses

TCA97 s82

An allowance may be claimed in respect of pre-trading expenses in the case of a trade or profession provided that the expenses:

(i)    were incurred for the purpose of the trade or profession, and

(ii)    were incurred within three years of commencement, and

(iii)   are not otherwise allowable in computing profits.

Where an allowance is granted for pre-trading expenses, it is treated as if the expenditure was incurred on the date on which the trade/profession commenced.

The pre-trading expenditure which is allowed cannot be used for the purpose of set-off against income of the individual other than that arising from the trade or profession in respect of which the expenditure was incurred.




1.7.2            Entertainment expenses

TCA97 s840

No deduction is granted in respect of any expenses in providing business entertainment. “Business entertainment” means entertainment of any kind including the provision of accommodation, food and drink or any other form of hospitality in any circumstances whatsoever.




1.7.3            Motor expenses

TCA97 s376

Running expenses

See previous editions of this text.

Leasing charges

(i)    Cars leased before 1 July 2008 and continuing to be leased post 1 July 2008.

TCA97 s377     Leasing charges are restricted where the cost of the car exceeds a specified amount. Leasing charges incurred in accounting periods ending on or after 1 January 2007 for companies and income tax basis periods ending on or after 1 January 2007 for individuals in respect of cars costing in excess of €24,000 (the specified amount) are restricted by an amount which bears to the leasing charge the same proportion as the cost of the vehicle less the specified amount (€24,000) bears to the cost of the vehicle (see Chart 9 for relevant specified amounts). This may be expressed by the formula:

[image: Formula]

where:

A = Qualifying leasing charges

B = Cost of the vehicle

(ii)    Cars leased on or after 1 July 2008

TCA97 s380L   Finance Act 2008 introduced a new scheme of relief for leasing charges for business cars leased on or after 1 July 2008 which seeks to limit the availability of allowances for leasing charges by reference to the carbon emission levels of cars. Cars are categorised by reference to carbon dioxide (CO2) emissions as follows:










	
Category A Vehicles
	
Category B/C Vehicles
	
Category D/E Vehicles
	
Category F/G Vehicles



	
0 – 120g/km
	
121 – 155g/km
	
156 – 190g/km
	
191g/km+





In the case of cars in Categories A/B/C, the leasing charges will be increased or reduced, as the case may be, in the proportion which the specified amount (i.e., €24,000) bears to the cost of the car. Accordingly, such cars will benefit from a proportionately higher deduction than the actual leasing charges where the cost of the car is less than €24,000.

In the case of cars in Categories D/E, where the cost of the car is less than or equal to the specified amount (i.e., €24,000), the leasing charges will be reduced by 50%. Where the cost of the car is greater than €24,000, the leasing charges will be reduced in the proportion which 50% of the specified amount (€24,000) bears to the cost.

Cars in Categories F/G do not qualify for a deduction for leasing charges.




1.7.4            Basis of assessment

TCA97 s65

Current-year basis:. where business profits are computed by reference to annual accounts, the charge to tax for a year of assessment is based on the profits of an accounting period ending in the year of assessment.

With effect from 1 January 2002 the year of assessment is aligned with the calendar year and runs from 1 January to 31 December.




1.7.5           Commencement years

TCA97 s66         First year:         For the tax years 2002 et seq. the profits assessable are those from the date of commencement to the following 31 December.

Second year:    The profits to be assessed in the second year are as follows: The profits to be assessed in the second year are

(a)   If there is only one set of accounts made up to a date within that year and these accounts are for a full 12 months, the full amount of the profits of the one year ending on that date;

(b)   If the accounts are for less than one year or there are more than one set of accounts made up to a date or dates within that tax year, the full amount of the profits of the one year ending on the later or latest of those dates;

(c)   In any other case, the actual profits for the tax year.

Third and          For the third and subsequent tax years, the profits

subsequent      assessable are the profits assessable on a normal

years:              basis, i.e the profits of the 12 month accounting period ending in the tax year.

However, there is relief provided where the taxpayer may make a claim to have the profits assessed in the third year reduced by any “second year excess”, which is the excess of the profits assessed in the second year over the actual profits of the second year.

If the second year excess exceeds the tax adjusted profits assessable in the third year, the unused part of the second year excess is carried forward as a loss for offset against future profits. In order to get the benefit of the “second year excess”, the taxpayer must make a claim in writing to the Inspector of Taxes on or before 31 October following the third year of assessment. See 1.7.7 however regarding special provisions for short lived businesses.




1.7.6            Cessation years

TCA97 s67         Final year:       For the tax years 2002 et seq., the profits assessable are those from the preceding 1 January to the date of cessation.

Penultimate     Where the actual profits of the penultimate year of

year:              assessment (calculated on a 31 December basis) exceed the assessed profits calculated on a current-year basis, the assessment for the penultimate year is revised to the actual profits.

TCA97 s958A                            Where an assessment has to be revised and an additional tax liability arises, the obligation is on the taxpayer to include it in the self-assessment tax return for the year in which the cessation occurred.




1.7.7           Short-lived businesses

TCA97 s68        Where a business commences and ceases within three tax years, the aggregate taxable profits for the three years of assessment may not exceed the profits actually earned in the period. An election for this treatment must be made before the specified return date for the year of cessation.




1.7.8            Period of computation of profits

(a)    If only one set of accounts is made up to a date within the year of assessment and they are for a period of one year, these accounts will form, as indicated above, the basis of assessment for that year.

(b)    If the accounting date is changed, the profits for a year ending on the new date will be adopted.

(c)    If more than one set of accounts are made up to different dates in the tax year, the profits for a year ending on the later of those dates will be adopted.

(d)    In any other case the assessment will be based on the profits for the year ended 31 December, i.e., the actual year of assessment.

(e)    Where there has been a change of accounting date or where two or more sets of accounts are prepared and the rule outlined at (b) or (c) above is adopted, Revenue can review the assessment for the previous tax year as follows:

(i)   The review will be a comparison between the assessment for the previous year of assessment and profits of a one-year period ending on the corresponding accounting date in the previous year.

(ii)  Where the profits for that year exceed the profits assessed, Revenue will increase the assessment of the previous year of assessment.

(ii)  This previous tax year review will apply even where that year is the second year in which a trade or profession is carried on.




1.7.9            Basis of assessment – changeover to calendar-year basis of assessment

TCA97 s65–7      See previous editions of this text up to 34th edition.




1.7.10          Losses

TCA97 s381–90   Losses under Cases I and II may be utilised as follows:

Set off against other income – the loss incurred in a year of assessment may be deducted from any other income chargeable to tax in that year.

Carry forward – Any loss not relieved under s381 TCA 97 can be carried forward and set off against the profits of the same trade or profession in subsequent years.

Terminal Loss – Terminal loss relief can be claimed in respect of a loss incurred in the last 12 months of a trade or profession. This loss can be carried back against profits from the same trade or profession “for the three years of assessment last preceding that in which discontinuance occurs”. Capital allowances can be used to create or augment the loss.

TCA97 s392        Capital allowances of a year of assessment may be utilised to create or augment a loss. This is subject to the proviso that such capital allowances must first be set off against any balancing charge assessable in the year of assessment to which they relate. There are provisions also to ensure that capital allowances can be used to create or augment a loss only to the extent that they have not otherwise been effectively relieved.




1.7.11          Residential development land

TCA97 s644A     For the tax years 2009 et seq., profits or gains from dealing in or developing residential development land in the course of a business will be taxed under normal income tax rules.

Such profits or gains arising between 1 December 1999 and 31 December 2008, were taxable at 20%.

Where such profits or gains formed part of other profits or gains, there was provision for a suitable apportionment.

The income from dealing in or developing residential land was ring-fenced and there was no offset for personal allowances or credits, e.g., BES relief, film relief, etc., against the income taxable at the 20% rate.

However, the taxpayer had the option to have these profits taxed at the normal rate and not to claim the benefit of the 20% rate.

Construction operations were excluded from the 20% rate.

TCA97 s644AA   Finance Act 2009 introduced new rules for the treatment of certain trading losses arising from a trade of dealing in residential development land where if profits had been earned the profits would have qualified for the 20% incentive rate of income tax.

Under normal income tax rules, a loss sustained in a trade may be set sideways against the person’s other income in the year in which the loss arises or may be carried forward for set-off against the income from the trade in subsequent tax years. In the case of losses sustained in a trade of dealing in residential development land, this could lead to a mismatch in that such losses (sustained in a trade in which if profits had been made would have been taxed at 20%) could be set against the person’s other income taxable at the higher 41% rate. Section 644 AA TCA 97 provided that such losses must first be converted into a tax credit, valued at 20% of the loss, and then allows the tax credit to be set sideways in the year the loss is sustained against tax payable on the person’s other income. Any unused part of the tax credit may be carried forward and set-off against tax on the income from the trade in subsequent years. Where dealing in residential development land is part of a larger trade, any carried forward tax credit may be set against tax on the income from the larger trade.

As respects a claim for the sideways set-off of losses arising in a trade of dealing in residential development land against a property developer’s other income, the rules apply where such a claim had not been made to and received by Revenue before 7 April 2009. As respects the carry forward of such losses within the trade, the rules apply unless the carry forward claim by the property developer was made to and received by Revenue before that date. For the purposes of the rules, where a trade comprises partly of dealing in residential development land and partly of other activities s644AA TCA 97 requires each part to be treated as a separate trade.

Where a claim for terminal loss relief (i.e. on the permanent cessation of a trade) was not made to and received by Revenue before 7 April 2009, Section 644AA TCA 97 restricts the relief so that any part of the terminal loss that relates to a loss sustained, before 1 January 2009, in a trade of dealing in residential development land is “ring-fenced” and can only be set against income arising in that trade, or in that part of a trade, in prior years.

See section 2.1.4 for corporation tax rates applying to development land.




1.7.12          80% “Windfall Tax” on land rezoning

TCA 97 s644AB  The National Asset Management Agency Act 2009 (the NAMA Act) inserted two new sections into the TCA 97 as follows:-

(1)   Section 664AB provides that:-

(a)    all profits or gains arising from dealing in, or developing land in the course of a business consisting of or including dealing in or developing land which is regarded as a trade within Schedule D; or

(b)    any gain of a capital nature arising directly or indirectly from the disposal of land which by virtue of s643, constitutes profits or gains chargeable to tax under Case IV of Schedule D,

to the extent to which the profits or gains are attributable to the rezoning of that land they shall be chargeable for the year of assessment to income tax at a rate of 80%.

“Rezoning” means a change in the zoning of land in a development plan or local area plan made or varied on or after 30 October 2009 under Part II of the Planning and Development Act 2000 from non-development land-uses to development land-uses or from one development land-use to another development land-use including a mixture of such uses.

“Development land-use” means residential, commercial or industrial uses or a mixture of such uses.

“Non-development land-use” means a land-use which is agricultural open space, recreational or amenity use or a mixture of such uses.

This applies to profits or gains from dealing in or developing land in the course of such a business. It also applies to gains of a capital nature obtained from disposals which are derived from certain interests in land under a wide ranging anti-avoidance provision.

Companies will not be subject to corporation tax on the profits or gains to which the section applies but will be subject to income tax, to the extent to which the profits or gains of a basis period for a year of assessment consist of the profits or gains attributable to rezoning.

There is provision for apportionment of profits or gains, receivables and expenses on a “just and reasonable basis”.

An individual will not be subject to any other income tax, the income levy, PRSI, health contribution or the USC in respect of rezoning profits or gains or on distributions from a company out of rezoning profits or gains.

The section applies in respect of rezoning on or after 30 October 2009.

TCA 97 s649B    (2) Section 649B TCA 97 provides that the 80% tax on rezoning profits also applies where the disposal of the land does not occur as part of a trade, but rather is subject to capital gains tax. It seeks to apply capital gains tax at the rate of 80% to the element of the gain attributable to the increase in market value from rezoning of the property and arising on disposal.

The section applies to a relevant disposal, made on or after 30 October 2009, where the disposal consists of land that:-

(a)    has been the subject of rezoning since its acquisition by the person making the disposal,

(b)    was acquired from a connected person and the acquisition cost for the purposes of Capital Gains under the TCA 97 was other than market value, where the rezoning took place during the ownership period of either person, or

(c)    was the subject of a sequence of transfers between connected persons, if the rezoning took place during the period between the date of disposal and the latest date at which the acquisition cost, at any step in the sequence, was market value.

The rate of capital gains tax in respect of a chargeable gain, being the lesser of the gain arising on the disposal and the increase in market value of the land which is attributable to rezoning is “the windfall gain”, on disposal is 80%.

The definitions of “rezoning”, “development land-use” and “non-development land-use” are all identical to those in s644AB TCA 97 above.

Exemptions

The 80% rate of tax does not apply to profits or gains attributable to construction operations on the land in the case of income tax, or on land disposed of under compulsory purchasing powers, or by a company treated as an effective subsidiary of NAMA in the case of both income tax and capital gains tax. In addition Finance Act 2010 provided for an exemption for the disposal of small sites. A small site is one that does not exceed 0.4047 hectares (one acre) in size and whose market value at the time of disposal does not exceed €250,000.

Losses

Losses attributable to the rezoning of land may only be used against profits/gains to which the section applies.




1.7.13          Withholding tax on payments for professional services

TCA97s520–9     Income tax at the standard rate is deducted from payments made for professional services by Government Departments, State bodies, local authorities, etc.

Services which are regarded as professional services are:

(a)    medical, dental, pharmaceutical, optical, aural or veterinary services

(b)    architectural, engineering, quantity surveying and related services

(c)    accountancy, auditing, finance and consultancy services

(d)    legal services provided by solicitors and barristers and other legal services

(e)    geological services

(f)   training services provided on behalf of FÁS.

The bodies who are required to deduct tax are shown at Chart 16. Section 15 Finance Act 2005 provided for a statutory exemption in relation to the operation of professional services withholding tax on relevant payments by accountable persons to accountable persons who are exempt from tax or who are exempt charities.

Credit for tax withheld is to be granted as follows.

Corporation Tax:

Against liability of accounting period for which tax is withheld.

Income Tax:

Against liability of the year for which period of withholding tax is credit period. Provision is made for interim refunds, which will only be permitted if the Inspector of Taxes considers that hardship would otherwise arise. There are three categories to be considered under this provision:

(a)   Ongoing Business

It is a condition that the profits for tax purposes of the immediately preceding accounting period must have been agreed and the tax paid.

The interim refund will be restricted by the amount of the liability for the previous year and any other outstanding amounts for VAT, PAYE/PRSI, Income Levy and USC.

(b)   Commencing Business

A commencing business would be unable to satisfy the condition at (a) above and in order to cater for this a formula is provided under which the Inspector may make a refund. The refund will be the lesser of the amounts at (i) and (ii) below:

(i)   tax at standard rate on an amount determined by the formula:

[image: Formula]

Where:

E = Estimated expenses for the basis period

A = Estimated payments from which tax withheld for the basis period

B = Estimated total income for the basis period

C = Number of months covered by claim

P = Number of months in basis period

(ii)  the tax withheld.

(c)   Cases of Particular Hardship

In a case where any of the conditions already outlined cannot be fulfilled, the Revenue Commissioners may waive one or more of the  In such circumstances the amount of the refund is at the discretion of the Revenue Commissioners.

The Revenue Commissioners may raise assessments on accountable persons if such persons either refuse or neglect to pay over withholding tax.




1.7.14          Accounting for work in progress (UITF 40)

UITF 40, which was issued on 10 March 2005 by the Urgent Issues Task Force of the Accounting Standards Board, can have the effect of increasing the value of work in progress for most professional firms. The change to the basis results in a once-off increase in profit in the year of change. Finance Act 2006 provided for this increase to be taxed over five years. If there is a cessation to the trade, any amount not taxed is taxed in the year of cessation.

The relief is available where the change is made in a chargeable period ending in the two-year period beginning on 22 June 2005. UITF 40 confirmed the accounting position which some business had adopted before this date. The legislation provides no relief for those businesses.






1.8          Schedule D – Case III

TCA97 s18        Tax is charged under this Case on the following items:

(a)    Interest, annuities and other annual payments, excluding bank and certain other deposit interest receivable under deduction of tax.

(b)    All discounts.

(c)    Profits on securities bearing interest payable out of the public revenue other than such as are charged under Schedule C.

(d)    Interest on any securities issued or deemed within the meaning of s36 TCA 97 to be issued under the authority of the Minister for Finance, in cases where such interest is paid without deduction of tax.

(e)    Dividends paid on credit union regular share accounts only. (Dividends/interest paid on credit union special share accounts are liable to DIRT and are taxed under Case IV).

(f)    Income arising from foreign securities and possessions to the extent that it has not suffered Irish tax at source. Examples are rents from property situated abroad, dividends and interest from UK companies, income from foreign employments or businesses and interest from foreign securities. In certain circumstances, only remittances into Ireland out of foreign income chargeable to income tax under Case III are liable to Irish income tax.

TCA97 s267M     Section 20 Finance Act 2005 provided that deposit interest received by individuals from lending institutions (banks, building societies, etc.) in other EU countries will be subject to tax at the same rate as deposit interest received by individuals from lending institutions in Ireland, provided that the tax on such interest is discharged by the return filing date for the year concerned.

This means that, where the liability on such interest is discharged by the return date, individuals who are taxable in Ireland and who receive interest income from other EU countries will, for the tax years 2005 et seq., be taxed at the standard rate of income tax on the income instead of at the marginal rate. Such interest will be regarded as income chargeable to tax under Schedule D– Case IV.

Finance Act 2010 provided that where an Irish taxpayer in receipt of foreign income receives a payment from the foreign state in relation to tax paid with regard to that income by another person, the payment received is charged to Irish tax. Any tax credit due is also reduced by the amount of the payment.


1.8.1            Basis of assessment

TCA97 s70         The basis of assessment is the actual basis.






1.9          Schedule D – Case IV

TCA97 s18        Tax is charged under this Case in respect of any annual profits or gains not falling under any other Case of Schedule D or under any other Schedule.

Examples of items charged under this Case are as follows:

(a)    Profits from the sale of a certificate of deposit or of an assignable deposit.

(b)    Shares received in lieu of cash dividends.

(c)    Income deemed to be that of an individual as a result of a transfer of assets abroad.

(d)    Gains from certain disposals of land.

(e)    Copyright royalties not chargeable under Case I and II.

(f)   Post-cessation receipts of a trade or profession.

(g)    Certain income from which tax has or is deemed to have been deducted, e.g., annuities, building society interest receivable and bank and certain other deposit interest receivable.

(h)    Companies are liable to income tax under Case IV of Schedule D in accordance with certain provisions of the TCA 97. These include:

(i)   distributions made by companies out of capital profits;

(ii)  distributions made by newly resident companies out of profits earned before residence begins;

(iii)  recovery of tax credits previously repaid through loss relief and now being forgone through claiming the loss against profits of subsequent accounting periods.

(i)   Profits or gains from an unknown or unlawful source or activity.

(j)   Withdrawal of relief on investment in corporate trades.

(k)    Liability to corporation tax on dividends on certain preference shares.

(l)   Certain disposals of land where there is a right to reconvey.

(m)   Interest element included in sale proceeds from certain Government stocks.

(n)    Income from UCITS and unit trusts.

(o)    Guaranteed dividends.

TCA97 s267M     (p)   Interest received from lending institutions (banks, building societies, etc.) in other EU countries in certain circumstances.


1.9.1            Basis of assessment

TCA97 s74          The basis of assessment is the actual basis.






1.10        Deposit Interest Retention Tax (DIRT)



1.10.1          Companies and pension funds

TCA97 s256       Companies and pension funds are permitted to open deposit accounts on which interest is paid without deduction of DIRT.

The company or pension scheme must be the beneficial owner of the interest and must provide the relevant deposit taker with a tax reference number, or in the case of a pension scheme the number assigned by the Revenue Commissioners to the employer to whom the pension scheme relates.




1.10.2          Individuals

TCA97s256        (1)   DIRT Accounts

There are two rates of DIRT as follows:

(i)  Standard rate DIRT accounts

(a)  Ordinary deposit accounts

DIRT is deducted at the following rates from interest paid or credited to ordinary deposit accounts on an annual on more frequent basis:








	
Period

	
Rate of DIRT




	
Between 06/04/2001 and 31/12/2008

	
20%




	
Between 01/01/2009 and 07/04/2009

	
23%




	
Between 08/04/2009 and 31/12/2010

	
25%




	
From 01/01/2011

	
27%






This DIRT is regarded as satisfying the individual’s full liability to tax in respect of that interest. However, the interest is included in computing total income for the purposes of the TCA 97 and accordingly falls within the definition of reckonable income for the purposes of PRSI and the Health Contribution. However, deposit interest that is subject to DIRT is exempt from the Income Levy and the Universal Social Charge.

(b)  Special-term accounts

The 2001 Finance Act provided for the introduction of special-term accounts which attract favourable tax treatment. The credit union version of these accounts is known as special-term share accounts.

The tax treatment of these accounts differs according to the term of the investment – the medium-term account runs for three years and the long-term account runs for five years.

These accounts are deposit based and the legislation specifically prohibits returns that are linked in any way to stocks, shares, debentures, listed or unlisted securities. The list of relevant deposit takers as set out in s256 TCA 97 has been extended to include credit unions. The following exemptions from tax apply in respect of these special term accounts:

(a)    the first €480 pa of interest earned on the medium-term accounts, and

(b)    the first €635 pa of interest earned on the long-term accounts.

DIRT at the rates outlined above for ordinary deposit accounts will be levied on the excess and this DIRT is regarded as satisfying the individual’s full liability to tax in respect of that interest. However, the interest is included in computing total income for the purposes of the TCA 97.

(ii)  Increased rate DIRT accounts

DIRT is deducted at the rates outlined above for ordinary deposit accounts plus 3% up to 31 December 2010 (i.e total 28%) and plus 2% from 1 January 2011 (i.e total 30%) from interest paid or credited on any deposit account opened on or after 23 March 2000 and where the amount of interest cannot be determined until it is paid.

This DIRT is regarded as satisfying the individual’s full liability to tax in respect of that interest. However, the interest is included in computing total income for the purposes of the TCA 97 and accordingly falls within the definition of reckonable income for the purposes of PRSI and the Health Contribution. However, deposit interest that is subject to DIRT is exempt from the Income Levy and the Universal Social Charge.

(2)  DIRT-Exempt Accounts

Since 2 April 2007, deposit interest can be paid by the deposit taker without deduction of DIRT where:

(i)    At any time in a year of assessment, the individual beneficially entitled to the interest or his or her spouse is 65 years of age or over and their total income does not exceed the relevant income tax exemption limit. The individual concerned is required to make a declaration to that effect to the relevant deposit taker.

(ii)   The deposit taker obtains a notification to that effect from the Revenue Commissioners. This applies where the individual beneficially entitled to the interest or his or her spouse is permanently incapacitated or where the persons entitled to the interest are trustees of a special trust for permanently incapacitated individuals who are exempt from tax under s189A(2) TCA 97.




1.10.3          Deposit taker

DIRT is deducted by a “relevant deposit” taker who is:

TCA97 s256        (a)   A person who holds a licence under s9, Central Bank Act, 1971, or a person who holds a licence or similar authorisation under the law of any other Member State of the EC which corresponds to a licence granted under s9,

(b)    A building society within the meaning of the Buildings Societies Act 1989, or a society established in accordance with the law of any other Member State of the EC,

(c)    A trustee savings bank within the meaning of the Trustee Savings Banks Acts, 1863 to 1989,

(d)    A credit union,

(e)    The Post Office Savings Bank.

The following are not regarded as relevant deposit takers:

(a)    Friendly societies

(b)    Industrial and provident societies

(c)    Investment trust companies

(d)    Unit trusts.




1.10.4          Returns, payments and reporting obligations

TCA97 s258        Deposit takers are, subject to certain exceptions, obliged to account for DIRT on an annual basis in respect of all relevant interest accrued but not actually paid or credited by them in a year of assessment.

Finance Act 2010 provided for accelerated payment of DIRT tax collected by financial institutions to the Exchequer but will not come into effect until an order to that effect has been signed by the Minister for Finance.

Finance Act 2010 also required a financial institution to issue a statement of the amount of DIRT tax deducted from an interest payment automatically rather than on request as at present. This requirement will not come into effect until an order to that effect has been signed by the Minister for Finance.

See section 4.3.9 for certain reporting requirements.




1.10.5          Charities

TCA97 s256        Charities are exempt from DIRT. To receive gross interest the charity must provide to the relevant deposit taker the reference number assigned to it by the Revenue Commissioners, known as the charity (CHY) number. Where an exempted charity suffers DIRT, it may claim a repayment.




1.10.6          Repayment of DIRT to elderly and incapacitated individuals

TCA97 s267        Repayment of DIRT may be made to an individual who is not liable or fully liable to income tax and who satisfies the Revenue Commissioners that:

(a)    at some time during the tax year he or his spouse was aged 65 years or more, or

(b)    throughout the tax year or from some date during the tax year he or his spouse was or became permanently incapacitated by reason of mental or physical infirmity from maintaining himself or herself.

See 1.10.2 above for DIRT-exempt accounts.




1.10.7          Non-resident depositors

TCA97 s263        Deposit accounts held by non-residents are exempt from DIRT. A declaration must be made to the appropriate bank before interest can be paid without retention tax.




1.10.8          Credit unions

TCA97 Pt8 Ch3    There are four types of account which members may hold in credit unions, and the tax treatment of each account is as follows:

(i)   Regular Share Accounts

Members must declare dividends to Revenue and pay tax thereon at the marginal rate.

(ii)   Deposit Accounts

Deposit interest is liable to DIRT at the rates outlined above in section 1.10.2 for ordinary deposit accounts.

(iii)   Special Share Accounts

Dividends are liable to DIRT at the rates outlined above in section 1.10.2 for ordinary deposit accounts.

(iv)   Special-Term Share Account

See section 1.10.2 (b) in relation to these accounts which are identical to special term accounts. A person may not hold a special-term share account and a special-term account at the same time.

Annual returns with details of the special term account holders must be provided by Credit Unions to Revenue.




1.10.9          PRSA providers

Finance Act 2010 removed a deposit made by and beneficially owned by a PRSA provider from the scope of the DIRT regime.






1.11        Special Investment Products


1.11.1          Special Investment Policies (SIP)

Please see the 31st or earlier editions of this book for more details in relation to SIPs.




1.11.2          Special Investment Schemes (SIS)

Please see the 31st or earlier editions of this book for more details in relation to SISs.




1.11.3          Special Portfolio Investment Accounts (SPIA)

TCA97              Please see the 31st or earlier editions of this book for more details in relation to SPIAs.




1.11.4          Special Saving Incentive Accounts (SSIA)

TCA97Pt 36A     Please see the 31st or earlier editions of this book for more details in relation to SSIA.




1.11.5          Investment in life assurance and investment undertakings

TCA97
s730B–GB
s739B–G

The categories of funds which are covered by the legislation include unit trusts established under the Unit Trusts Act 1990 UCITS established under the regulations of the EC Directive and Part XIII of the Companies Act 1990 companies and investment limited partnerships established under the Investments Limited Partnership Act 1994.

The general thrust of the legislation is to provide that no tax is paid on the income and gains accruing to an investor within a life company or undertaking, but that tax is generally withheld at the rate of 30% on payments out of the company or fund to individuals resident or ordinarily resident in Ireland, or in respect of profits on disposals by such individuals.

Finance Act 2006 introduced provisions for automatic exit tax for Irish investors after holding units in Irish or offshore funds for eight years. Similar rules apply in relation to the gross roll-up regime for life assurance companies — see below (1.11.7).

A 20% rate of withholding tax applies to distributions by undertakings for a year or lesser period.

No further income tax is payable by the individual.

Payments may be made by a fund or a life assurance company without deduction of exit tax where the payments are being made to:

•   A credit union, subject to a declaration.

•   The court service, who administer the investment of the funds lodged in court. A change in the court-appointed manager does not give rise to an exit charge.

•   The National Pensions Reserve Fund, subject to a declaration.

•   Securitisation companies, subject to a declaration.

Payments made by a money market fund to an Irish-resident company, including a securitisation company, can avoid the exit tax withholding by quoting their tax reference number in the same way as they would to a bank in relation to DIRT.

Finance Act 2006confirmed that non-Irish investors (i.e., individuals who are neither resident nor ordinarily resident, or non-resident companies) in Irish funds do not have a CGT exposure in relation to any payments made out of Irish funds. This clarification removed a theoretical exposure for non-residents with effect from 3 March 2006.




1.11.6          Offshore life and collective investment products

TCA97 s594
s730H–K
s740–47A

Depending on the location of the life company or collective fund, the return from investment in such offshore investment products may be taxed at 30%, 40% (CGT) or income tax marginal rates.


s740B–47F        Broadly, the distinction is whether the issuing entity is located in;

(i)    an EU State other than Ireland, a signatory to the European Economic Area Agreement and an OECD State having a tax treaty with Ireland, or

(ii)    elsewhere.

The tax rate of 30% only applies to investment returns from entities located in a state as specified in the legislation and then only if included in a tax return which is made on time. The 30% rate applies to individuals and companies where the conditions are satisfied.

The higher rates of tax apply in the case of products issued by entities located elsewhere and in cases where there is an incorrect or late return.

Where an offshore fund is reconstructed/amalgamated, the cancellation of the original units or shares will not be taxable and the cost of the new units or shares will be taken to be the cost of the old units or shares.

Losses which arise on the disposal of an interest in an offshore fund cannot be offset for tax purposes against any gains of the investor with effect from 3 February 2005.

Finance Act 2006 introduced provisions for automatic exit tax for Irish investors after holding units in Irish or offshore funds for eight years. Similar rules apply in relation to the gross roll-up regime for life assurance companies.




1.11.7          Automatic exit tax for Irish investors having held units in Irish or offshore funds for eight years

Finance Act 2006 provided that Irish and offshore funds automatically apply an exit tax to units held by Irish investors in such funds for eight years. Investors are deemed to have disposed of such units at the expiration of the eight-year period. This would mean that, assuming an investor holds their units indefinitely, an exit tax will be applied every eight years to the increased values in their units since the last exit tax applied.

In respect of domestic funds, the exit tax applies to any chargeable event occurring after 31 March 2006. This means that any units acquired by Irish investors in Irish funds since the introduction of the gross roll-up regime on 1 April 2000 will be subject to this exit tax. Therefore, the first exit tax arose on 1 April 2008.

For offshore funds, the provisions apply to units acquired on or after 1 January 2001, which means that the first such exit tax applied from 1 January 2009.

Finance (No. 2) Act 2008 amended the 2006 legislation to assist the funds industry in administrating the legislation from 2009 onwards. The practical changes to the operation of the eight-year disposal rule included the following:

(a)    If the Irish fund has less than 10% of its value held by Irish investors, then the fund does not have to calculate and apply the deemed disposal tax on the eighth anniversary. Instead the Irish investor will be required to disclose such a gain in their tax return under self-assessment. The fund will be required to make an election to benefit from this de minimis rule and to report certain detail in respect of unit holders.

(b)    Rather than having to perform the eight-year deemed disposal calculation using daily net asset values, the new rules provide that an irrevocable election can be made to use net asset values on 30 June or 31 December prior to the chargeable event.

(c)    Irish investors can claim refunds directly from the Irish Revenue rather than the fund in respect of tax that has been withheld in respect of their units and paid over as part of the eight-year deemed disposal calculation. The overpayment can be claimed back from the Irish Revenue provided that the Irish investors in the fund hold less than 15% of the value of the fund.

Similar rules apply in relation to the gross roll-up regime for life assurance companies, with a deemed disposal event after eight years. This provision applies to life policies taken out after 1 January 2001. As a result, the first deemed disposal event occurred on 1 January 2009.

Section 730D(2A) TCA 97 provides that a gain shall not arise on the happening of a chargeable event under the gross roll-up regime in relation to a life policy where the assurance company has established a branch in an EU or EEA Member State and has received written approval from the Revenue Commissioners that exit tax will not apply.

Finance (No. 2) Act 2008 extended this exemption to situations where the life assurance company carries on business on a freedom of service basis (as provided for in Regulation 50 of the EC [Life Assurance] Framework Regulations 1994 (S.I. no. 360 of 1994)), or under an equivalent arrangement in an EEA State and the risk resides in an EU or EEA Member State. Written approval from the Revenue Commissioners is also required.

The legislation allows tax paid under the new chargeable event of eight years to be offset against tax due in respect of the subsequent maturity surrender or assignment of the policy.




1.11.8          Personal Portfolio Investment Undertakings (PPIU)

TCA97 Pt27        Finance Act 2007 introduced some significant changes to the offshore

 s747A–B            funds regime. For funds established on or after 20 February 2007, the gross roll-up regime will apply only to four categories of offshore fund, i.e., UCITS, unit trust schemes, investment companies and investment limited partnerships, and only in circumstances where the funds in question are comparable with regulated funds operating in Ireland. In all other cases, income and gains will be taxed under general taxation principles. Where Irish investors held an interest in an offshore fund (under the pre-Finance Act 2007 rules) on 20 February 2007, grandfathering provisions have been introduced.

Finance Act 2007 introduced anti-avoidance legislation in relation to individuals who invest in offshore funds. This anti-avoidance provision introduced a new definition of a personal portfolio investment undertaking (PPIU). The sections seeks to impose a higher rate of tax on income and gains arising from Irish or offshore funds to Irish individual investors who come within this definition of a PPIU.

In broad terms a PPIU is defined as a fund held by individual investors where the selection of some or all of the assets held by the fund is influenced by the investor or a person connected with the investor.

The table below shows the current tax position for investments in offshore funds that were effected on or after 20 February 2007. If the investment is in a regulated fund, then consideration must be given to whether or not the investment is a PPIU. If it is regarded as a PPIU then the tax rate applicable to all distributions is 50%. If it is not a PPIU then the gross roll-up regime continues to apply. If the investment is made in a non-regulated vehicle, then the investment is taxable under first principles, i.e., marginal income tax on distributions and capital gains tax on gains.









	
Offshore Investments After 20 February 2007




	
Regulated/Acceptable Entity, e.g. Irish QIF, Luxembourg SIF

	
PPIU

	
50% on all distributions (68% for offshore investment where not correctly included in tax return)




	
Non-PPIU

	
Income taxable at 20% Exit tax at 30%




	
Unregulated Foreign Entity, e.g. French SARL

	
PPIU Non-PPIU

	
Marginal rates apply to income distributions and CGT applies to gains









1.11.9          Transfer of assets - restrictions on reconstructions and amalgamations relief

TCA97               Finance Act 2008 amended ss615 and 617 TCA 97 to restrict the

s615, s617           availability of capital gains tax relief on reconstructions and amalgamations and of group relief on transactions that involve the transfer of assets from existing Irish companies (which are subject to corporation tax) to Irish “gross roll-up” funds structured as variable capital companies under Part XXIII of the Companies Act 1990.

The restrictions apply as respects a transfer or disposal on or after 18 February 2008.






1.12        Schedule D – Case V

TCA97 s18         Tax is charged under Case V in respect of rents from any premises or easements in the State.


1.12.1          Deductions

TCA97 s97         In arriving at the chargeable income the following expenses may be deducted from the gross rents receivable:

(i)    Rent payable on the property.

(ii)   Rates payable on the property.

(iii)    Goods provided and services rendered in connection with the letting of the property.

(iv)    Repairs, insurance, maintenance and management of the property.

(v)   Interest accruing on money borrowed to purchase improve or replace the property. For these purposes, interest is deemed to accrue on a day to day basis and the amount of interest that may be deducted is as follows:









	
Period

	
Interest Relief




	


	
Residential

	
Commercial




	
Before 23/04/1998

	
100%

	
100%




	
23/04/1998 – 31/12/2001

	
0%
*


	
100%




	
01/01/2002 – 06/04/2009

	
100%

	
100%




	
From 07/04/2009

	
75%

	
100%






* See 2001 edition in relation to interest paid during this period which was not allowed as a deduction in certain circumstances.

Where a person arranges for the construction of a dwelling, the combined cost of site acquisition and construction is treated as being incurred on the purchase of a residential premises.

Interest accruing prior to the first letting is not deductable.

However, in the case of an individual, for the tax years 2006 et seq., a deduction for such interest will not be allowed unless it can be shown that the registration requirements of Part 7 of the Residential Tenancies Act 2004 have been complied with in respect of all tenancies that existed in relation to that premises in that chargeable period. In this regard, a written communication from the Private Residential Tenancies Board confirming the registration of a tenancy will be accepted as evidence that the registration requirements have been met.

In the case of a company, the above registration requirements apply for accounting periods beginning on or after 1 January 2006.

Finance Act 2003 disallowed interest relief against rental income with effect from 6 February 2003 in contrived arrangements involving one spouse buying out the other spouse’s interest in the family home using a loan, the letting of that property and the purchase by the couple of a second residence, again using a loan. It does not apply in the case of legal arrangements between separated or divorced spouses.

TCA97 s284        (vi)   Capital allowances (see below, 1.12.2).

TCA97 s328        (vii)   Expenditure on rented accommodation (see below, 1.12.4).

(viii)    Accountancy fees incurred in preparing the rental accounts.

(ix)   Certain mortgage protection premiums for the tax years 2002 et seq.




1.12.2          Capital allowances

TCA97 s284        Capital allowances (wear and tear) may be claimed in respect of capital expenditure incurred on the provision of machinery or plant (fixtures and fittings) where:

(i)    the expenditure is incurred wholly and exclusively in respect of a property which is used solely as a dwelling which is or is to be let as a furnished property, and

(ii)   the furnished property is provided for renting or letting on bona fide commercial terms on the open market.

The rates of wear and tear applying are as follows:









	

Expenditure Incurred

	

Rate

	

Basis




	
Pre 01/01/01

	
15%

	
Straight Line




	
01/01/01 – 03/12/02

	
20%

	
Straight Line




	
04/12/02 onwards

	
12.5%

	
Straight Line






It should be noted that Case V capital allowances arising in a year must be deducted in priority to Case V losses brought forward from a prior year.




1.12.3          Refurbishment of certain rented accommodation

Please see previous editions of this text up to 34th edition on this topic.




1.12.4          Expenditure on rented accommodation – “Section 23”

TCA97 s325–9    Certain expenditure incurred on the construction, refurbishment or conversion of a house or flat for letting is allowable as a deduction against the rental income from the property or other Irish properties.

The relief applies to new, refurbished or converted property, measuring between 35 and 125 square metres in the case of a house and 30 to 90 square metres in the case of a flat which, without having been used for owner occupation, is let by its owner to a tenant on an arm’s-length basis.

A Certificate of Reasonable Cost provided by the Department of the Environment, Heritage and Local Government was required in the case of expenditure on conversion of the cost of the house or flat built by the person who lets them.

A clawback of relief will arise where the property ceases to be a qualifying premises or the lessor’s interest passes to another party (including on death) within ten years of the first letting of the premises under a qualifying lease. Where a clawback occurs, the original relief may be claimed by the new owner but cannot exceed the price paid by the new owner.

If the property is sold after the qualifying ten-year period, and provided that all the qualifying conditions have been met during that period, the original owner will continue to be entitled to any unutilised allowances, i.e., the allowances do not travel with the property.

The property must be let under a qualifying lease, which means the following conditions must be satisfied:

(i)    The lease must be a genuine rental agreement with regular payments by way of rent only.

(ii)   The tenant cannot be granted an option to buy at less than market value.

Where a qualifying unit is erected by a speculative builder and sold to an investor who lets the property, the site cost together with a proportion of the builder’s profit will not be allowable as qualifying expenditure. Qualifying expenditure is arrived at by applying the formula:

[image: Formula]

The following is an example of how to compute qualifying expenditure:





	


	
€




	
Cost of Site

	
5,000




	
Site Development Costs

	
2,000




	
Building Costs

	
20,000




	
Builder’s Profit

	
3,000




	
Purchase Price

	
30,000






Qualifying expenditure is, therefore, as follows:

[image: expenditure]

It should be noted that “
Section 23
” relief is a “specified relief” underPart 15
Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals – see section 1.27.

Finance Act 2011 changes—impact for the future

Finance Act 2011 made changes in relation to “
Section 23 type” relief that will apply to individuals and companies. On or after a date (the “relevant day”) to be specified by order of the Minister for Finance such reliefs will be restricted to income from a particular property itself, in effect, ring fencing the relief to the income from the property. The relevant day on which an order is to be made by the Minister for Finance cannot be earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance.

In addition, after a 10 year holding period, any unused relief will be lost. If the property is sold within this period or on or after the relevant day the new owner will not get Section 23 relief and the seller continues to be subject to a claw back of relief already given which would be in the form of additional rental income subject to tax at marginal income tax rates in the case of an individual investor. Universal Social Charge would also apply in the case of an individual.

Where any properties, to which the relief applies are not let under a qualifying lease by 6 months after the relevant day, the holding period will commence on that day. This will have the effect of shortening the period over which the relief can be claimed.

For the moment investors are given a reprieve from the ring fencing of relief against income of that same property until after the relevant day when the Ministerial Order is issued.




1.12.5          Rent-a-room relief

TCA97 s216A     Where an individual rents a room (or rooms) in a “qualifying residence” and the gross income received, including sums arising for food, laundry or similar goods and services, does not exceed €10,000 in the tax years 2008 et seq., this income will be exempt from income tax. Where the income exceeds €10,000, the entire amount is taxable. Where more than one individual is entitled to the rent, the limit is divided between the individuals concerned.

The relief is available to individuals only. It does not apply to companies or partnerships. However, it can apply where individuals have the income jointly (for instance, husband and wife where there is no partnership), where the limit can be divided between the individuals concerned. Individuals who rent as well as individuals who own their own home may avail of the relief.

A “qualifying residence” is a residential premises in the State which is occupied by an individual as his/her principal private residence during the year of assessment.

Room rentals coming within the scope of this scheme will not affect the person’s entitlement to mortgage interest relief or the capital gains tax exemption on the disposal of a principal private residence.

There is no deduction for expenses made in ascertaining the rental income received and if the income does not exceed the limit in the year then those profits/losses are treated as nil for the year of assessment.

This income is not liable to PRSI, the Health Contribution, the Income Levy or the Universal Social Charge but it must be included on an individual’s annual income tax return.

An individual may, if they wish, elect to have any income/losses from this source assessed under the normal rules for rental income, e.g., if there is a rental loss on the room(s).

With effect from 1 January 2007, the exemption does not apply where a child pays rent to a parent. While a child may still claim relief in respect of bona fide rent paid in the family home, the rent will not be exempt in the hands of the parent under the rent-a-room scheme.

Finance Act 2010 provided that the relief will no longer apply in the following circumstances:

(a)    where the individual, or person connected with the individual, in receipt of the sums paid in relation to the qualifying residence is an office holder or employee of the person making the payment, and

(b)    where the individual, or person connected with the individual, in receipt of the sums paid in relation to the qualifying residence is an office holder or employee of the person connected with the person making the payment.

The above restrictions apply irrespective of whether the sum is paid directly or indirectly by the person making the payment to the individual or a person connected with the individual.




1.12.6          Exemption of income from leasing of farm land

TCA97s664         Exemption from income tax is granted in respect of certain leasing income obtained by a lessor of agricultural land. The conditions attaching to the relief are:

(a)    The income must arise from the leasing of farmland;

(b)    The lease must be in writing and for a definite term of five years or more;

(c)    The land must be leased to an individual who is not connected with the lessor and who uses the farm land leased for the purpose of a trade of farming carried on solely by him or in partnership;

(d)    The land must be leased by an individual who

(i)   is aged 40 years or more for the tax years 2004 et seq. or who is permanently incapacitated by reason of mental or physical infirmity from carrying on a trade of farming, and

(ii)  has not leased the farm land from a connected person on terms which are not at arm’s length.

The limits are as follows:




	
Age of Lessor

	
Lease entered into

	
Term of Lease

	
Exemption Limit




	
55 or over

	
Between
23/01/96 and 31/12/03

	
7 years or more 
Between 5 and 7 years

	
€7,618.43
 €5,078.95




	
40 or over

	
01/01/04 – 31/12/05
01/01/06 – 31/12/06
01/01/07 or after

	
7 years or more
 Between 5 and 7 years
 7 years or more
 Between 5 and 7 years
 10 years or more
 Between 7 and 10 years
 Between 5 and 7 years

	
€10,000
 €7,500
 €15,000
 €12,000
 €20,000
 €15,000
 €12,000






The relief also applies with effect from 1 January 2005 in respect of rental income received in situations where land is leased along with entitlement to EU Single Farm Payments.

The leasing income of a husband and wife is treated separately for the purposes of the relief, whether they are jointly assessed or not.



The leasing income is liable to the Universal Social Charge.


1.12.7          Premiums on leases

TCA97 s98         Where a premium is received on the granting of a lease of less than 50 years duration a portion of the premium is treated as rent and assessed in the first year. The assessable portion of the premium is calculated as follows:

[image: Assessable Portion]

where:

P = Amount of the premium and

N = The amount of each complete period of 12 months in the term of the lease.

Provided the lessee uses the premises for the purpose of a trade or profession or where he lets the premises he will receive an annual deduction, in computing his profits, for the portion of the premium assessable on the lessor divided by the number of years of the lease.




1.12.8          Reverse premiums

TCA97s98A        A reverse premium is a payment or other benefit received by a person as an inducement to enter into a lease.

Reverse premiums received on or after 7 June 2001 are treated as revenue receipts. The premium is assessable as rent unless it is to be assessed as a receipt of a trade or profession.

The above treatment does not apply to the following:

(a)   reverse premiums received by an individual in relation to a lease of the individual’s only or main residence;

(b)   where the reverse premium is made in consideration for a sale and leaseback transaction which is entered into on bona fide commercial terms and;

(c)   where the reverse premium is already taxable as a receipt of a trade or profession under Case I or II ofSchedule D .




1.12.9          Rents paid to non-residents

TCA97 s1041      Rents payable directly to persons whose usual place of abode is outside the State must be paid under deduction of tax at the standard rate, and the tax paid over to the Revenue Commissioners.

The tenant should give the landlord a Form R185 to show that the tax has been accounted for to Revenue. The landlord is chargeable on the gros rents less any allowable expenses in arriving at rental profit. Credit for the actual tax deducted from the rent by the tenant will be given.

Rents paid to agents in Ireland are not paid under deduction of tax. The agent will be assessed in the name of the non-resident landlord in the same manner as the non-resident landlord would have been assessed if he were resident in Ireland.




1.12.10        Losses

TCA97s384        Case V losses incurred in a year of assessment can be carried forward and set off against Case V profits for any subsequent year of assessment.

It should be noted that Case V capital allowances arising in a year must be deducted in priority to Cases V losses brought forward from a prior year.

TCA97 s105        Anti-avoidance measures exist to prevent the carry-forward of losses against future rental income where those losses arise out of interest payments becoming due for a period during which the property is not occupied for the purpose of a trade or as a residence.




1.12.11        Transfer of a right to receive rent for a capital sum

TCA97s106A      A tax-avoidance scheme used by individuals to reduce their exposure to income tax on rental income was counteracted by legislation in the Finance Act 2003. Under the scheme, a capital sum is paid to an individual in return for the transfer of a right to receive rent. Where the right to receive rent is transferred to a company, the income from the right would be taxed at the corporation tax rate. The legislation provides that with effect from 6 February 2003:

(i)   The capital sum will be taxed as income of the person who receives it in the year of assessment in which the person becomes entitled to it (or, if earlier, the year of assessment in which it is received), and

(ii)   Any income arising to the person who pays the capital sum will be chargeable under Case V of Schedule D in respect of that income. Where that person is a company, the income will be subject to the 25% corporation tax rate with special provisions for s110 TCA companies.




1.12.12        Basis of assessment

TCA97 s75         The basis of assessment is the actual basis.










1.13         Property Tax Incentive Schemes – Overview

Tax-based property incentive schemes have been a feature of Irish tax legislation for almost 20 years. The first major tax-based incentive scheme was introduced in 1986. This scheme was replaced by the 1994 Urban Renewal Scheme, which in turn was replaced by the 1998 Urban Renewal Scheme. In addition, 1998 saw the introduction of the first Rural Renewal Scheme. In Finance Act 2000 Urban Renewal was extended to smaller towns and this legislation is commonly referred to as the Town Renewal Scheme and was aimed at towns with a population between 500 and 6,000.

Following on from a review by the Government of the cost to the Exchequer of property-based tax reliefs,Finance Act 2006 introduced provisions for the phasing out of many reliefs by 31 July 2008. A number of reliefs, most notably in the healthcare and childcare sectors, were retained but certain amendments are introduced for buildings that are first used on or after 1 February 2007.

•      The following is a list of the reliefs being phased out:

•      Urban renewal relief

•      Multi-storey car parks

•      Town renewal relief

•      Holiday camps

•      Rural renewal relief

•      Hotels

•      Living over the shop scheme

•      Sports injury clinics

•      Park-and-ride

•      Registered holiday cottages

•      Student accommodation

•      General rental refurbishment schemes

•      Specified residential units for nursing homes

•      Third-level educational buildings.

Finance Act 2006 extended the reliefs to 31 December 2006, provided the relevant existing conditions with regard to extension certificates, planning permission, etc. had been satisfied.

In addition, where 15% of the qualifying construction/refurbishment costs (excluding site cost) had been incurred by 31 December 2006, and previous conditions have been met, the qualifying period was extended to 31 July 2008 (other than specified residential units for nursing homes, see 1.20.21), with allowances being available on a  basis. In the case of the reliefs set out above (other than specified residential units for nursing homes – see 1.20.21), relief was available as follows:

•      100% for expenditure incurred in the 12 months ended 31 December 2006

•      75% for expenditure incurred in the 12 months ended 31 December 2007

•      50% for expenditure incurred in the seven months ended 31 July 2008.

In the case of hotels and the commercial and industrial elements of the Urban, Rural and Town Renewal Schemes, there was an additional requirement to make an application for certification to the relevant local authority by 31 January 2007. The application had to include details of actual expenditure incurred by 31 December 2006 and a projection of the balance of capital expenditure to 31 July 2008. The amount of expenditure taken into account in calculating allowances available was capped at the projected expenditure included in the application. In addition, a binding contract must have been entered into in writing by 31 July 2006.

It should be noted that the relief for property-based tax incentives schemes is a “specified relief” underPart 15
 Chapter 2ATCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see1.27.

It is also important to note that certain restrictions may apply to the off-set of capital allowances against non-rental income – see 1.20.36.

In addition to the foregoing schemes, certain other targeted reliefs have been introduced over the years. A scheme of capital allowances existed for many years in respect of the Temple Bar Area. A scheme, referred to as the Enterprise Area Scheme, was introduced to help foster the development of business parks throughout the country. This scheme also targeted the development of such facilities in areas adjacent to major airports.

Schemes were also introduced to develop certain seaside resort areas and also certain islands. The qualifying periods in respect of most of the schemes referred to above have now come to an end. The following sections focus on the schemes which are still available.

The schemes which have now expired are not dealt with in detail in this edition. A list of these schemes is set out hereunder. Readers requiring further information in relation to these schemes should review previous editions of this text and in particular the Finance Act 2001 edition of this book (references noted below):







	Scheme	Section Reference

	1986 Urban Renewal Scheme	1.13

	Temple Bar Scheme
	1.14

	1994 Urban Renewal Scheme	1.15

	Enterprise Area Schemes	1.16

	Resort Area Scheme	1.17

	Designated Islands	1.18

	Dublin Docklands	1.19

	Double Rent Relief	1.13.4




It should be noted that, while the qualifying periods in respect of these schemes may have expired, persons who invested during the qualifying periods may have an ongoing entitlement to claim an annual allowance. Additionally, it should be noted that in the context of most designated properties a clawback provision applies which is triggered if a property is sold within a period of 13 years from first use.


1.13.1          Finance Act 2011 changes–impact for the future

The restrictions to the various property reliefs, which were announced in the Budget 2011, were contained in Financial Resolutions No. 20, 21 and 22, as passed by Dail Eireann on 7 December 2010.

Certain changes relating to the commencement of these provisions are now contained insections 22 , 23 and 24 of the Finance Act 2011 (signed by the President on 6 February 2011). In summary, the Finance Act 2011 now provides that the commencement of these restrictions will take place by order of the Minister for Finance with effect from a date not less than 60 days after the completion and publication of the results of the economic impact assessment into this area, which was announced in the Budget 2011.

Section 23 type relief

 Finance Act 2011made changes in relation to “
Section 23 type” relief that will apply to individuals and companies. On or after a date (the “relevant day”) to be specified by order of the Minister for Finance such reliefs will be restricted to income from a particular property itself, in effect, ring fencing the relief to the income from the property. The relevant day on which an order is to be made by the Minister for Finance cannot be earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance.

In addition, after a 10 year holding period, any unused relief will be lost. If the property is sold within this period or on or after the relevant day the new owner will not getSection 23 relief and the seller continues to be subject to a claw back of relief already given which would be in the form of additional rental income subject to tax at marginal income tax rates in the case of an individual investor. Universal Social Charge and PRSI would also apply in the case of an individual, as relevant.

Where any properties, to which the relief applies are not let under a qualifying lease by 6 months after the relevant day, the holding period will commence on that day. This will have the effect of shortening the period over which the relief can be claimed.

For the moment investors are given a reprieve from the ring fencing of relief against income of that same property until after the relevant day when the Ministerial Order is issued.


Capital allowances


There are two separate, but interlinked classes of changes planned that will impact on capital allowances. The first change will narrow the range of income to which the allowances can apply, while the second change will curtail the ability of the person to carry forward unused allowances beyond certain deadlines.

These measures will only apply to capital allowances arising under the various area and property based tax incentive schemes and only to persons who are passive investors in the relevant businesses.


Narrowing the range of income


On implementation of the Finance Act 2011changes, where an individual becomes entitled to any capital allowances, including any balancing allowances, in respect of a building or structure for use in a trade, those allowances may only be set against the income of that trade. The allowances will no longer be available to be used against income of another trade of that individual or against any other form of income of that individual. This restriction will apply, not just to capital allowances arising in a particular year of assessment, but also to those allowances carried forward from a previous year of assessment. In some specific cases, this restriction was already provided for in the TCA 97, in other cases the sideways set-off was restricted to €31,750 per annum (see1.20.36 ) while in yet other situations, there was no restriction. On implementation of the Finance Act 2011changes these allowances will be fully restricted in all cases.

For any chargeable period commencing on or after the relevant day, where a person (a company or an individual) has let a building or structure and is receiving rental income from it, any capital allowances, to which that person becomes entitled, may only be set against the rental income from the building or structure itself. This restriction is analogous to the one restricting the use ofsection 23 type relief.


Curtailing the carry forward


The rate at which normal capital allowances on industrial buildings is given is 4% per annum over 25 years. Under the various property and area-based tax incentive schemes, this period can be shortened to 7 or 10 years and in some cases to periods greater than 10 years but less than 25 years. The changes that will apply to individuals and companies on implementation of the  Finance Act 2011changes, are as follows:

(a)    For the 7 and 10 year schemes, any unused capital allowances carried forward to the respective 7th or 10th chargeable periods after the chargeable period in which they were first claimed, will be lost. This will apply both to circumstances where those 7th and 10th chargeable periods have yet to be reached and those where they have already passed. In the former case any unused amount carried forward into the 8th or 11th chargeable periods, as the case may be, will be lost. In the latter case, any unused amount carried forward into the next chargeable period commencing on or after 7 December 2010 will also be lost.

(b)   Where the capital allowance is given over a period greater than 10 years, this period will now be revised downwards to 7 chargeable periods, including the chargeable period in which the allowance was first claimed.

The consequences of this are as follows:

(i)     in circumstances where this 7th chargeable period has already ended, any capital allowances, which have yet to be given will be lost,

(ii)    where the 7th chargeable period has not yet elapsed as of the relevant day, the amount of capital allowances yet to be given will be reduced by 20% and given over the balance of the 7 chargeable periods, and

(iii)   in all cases, any capital allowances, carried forward beyond the end of the 7th chargeable period and into any subsequent chargeable period commencing on or after the relevant day, will be lost.






1.14         Urban Renewal – 1998 Scheme

TCA97 s372B      The 1998 Finance Act, together with the Urban Renewal Act 1998 , provided for a scheme of incentives for certain urban areas. A total of 43 towns and cities were designated on the basis of Integrated Area Plans (IAPs) submitted by local authorities.

The qualifying periods for these incentives were as follows:







	Residential premises	1 March 1999 to 31 July 2008*


	Industrial/Commercial premises	1 July 1999 to 31 July 2008**




* The duration of the qualifying period were amended in Finance Acts. Finance Act 2006 extended the deadline date to 31 December 2006. In order to qualify for the extension the relevant local authority must have given a certificate in writing on or before 30 September 2003 stating that it was satisfied that not less than 15% of the total project costs had been incurred on or before 30 June 2003. The application for such a certificate must have been received by the local authority on or before 31 July 2003.

Finance Act 2006 further extended the availability of allowances to 31 July 2008 where the existing conditions set out above were satisfied and at least 15% of the construction expenditure (excluding site cost) had been incurred by 31 December 2006.

** As for the residential relief, the qualifying period in respect of commercial development was also extended to 31 December 2006. In order to qualify for the extension it was necessary for the relevant local authority to give a written certificate on or before 30 September 2003 stating that it was satisfied that not less than 15% of the project costs had been incurred on or before 30 June 2003. The application for such a certificate must have been received by the local authority on or before 31 July 2003.

The Finance Act 2006 extension to 31 July 2008 was dependent on the existing conditions set out above being satisfied and a certificate being obtained from the relevant local authority that at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006. There was also a requirement to have a written binding contract in place in respect of the construction/refurbishment work by 31 July 2006.

The level of allowances available in respect of expenditure attributable to work done in 2007 and 2008 were restricted to 75% and 50% respectively as set out in 1.13 above.


1.14.1          Restrictions on relief

In order to meet the European Commission rules regarding State Aid, the capital allowances provided under this scheme did not apply to:

(a)   Construction or refurbishment expenditure incurred on or after 6 April 2001 of which any part was met by grant assistance or any other assistance which was granted by or through the State, any board established by statute, any public or local authority or any other agency of the State.

(b)   Expenditure incurred in relation to the construction or refurbishment of a building or structure and where one of the following trades or activities was carried on wholly or mainly from that premises:

(i)    In the sector of agriculture, including the production, processing and marketing of agricultural products,

(ii)   In the coal industry, fishing industry or motor vehicle industry, or

(iii)  In the transport, steel, shipbuilding, synthetic fibres or financial services sectors.

(c)    In respect of expenditure incurred on the construction of a building where a property developer was entitled to the relevant interest in relation to that expenditure and either that person or a connected person incurred the expenditure on the construction of the building concerned.

(d)    Finance Act 2003 introduced further approval procedures (for expenditure incurred on/after 1 January 2003) in the context of projects subject to the notification requirements under the “Multisectoral framework on regional aid for large investment projects” dated either 7 April 1998 or 19 March 2002. Under the provisions any such projects would require specific European Commission clearance before allowances would be available. In practice this is likely to have limited application.




1.14.2          Location specific

Whilst the legislation sets out the framework as to the capital allowances available, it should be noted that there is a specific statutory instrument in place for each area. Before advising as to a specific project, care should be taken to review the relevant statutory instrument for any specific conditions that might apply to a given area.




1.14.3          Industrial buildings

TCA97 s372C      Expenditure incurred on the construction or refurbishment of a qualifying industrial building would have qualified for the following allowances:








	Owner-occupiers
	Up to 50% Free Depreciation or
50% Initial Allowance
4% Annual Allowance
Maximum 100%

	Lessors	50% Initial Allowance
4% Annual Allowance
Maximum 100%



Refurbishment expenditure qualified only if it was equal to or more than 10% of the market value of the building before refurbishment.




1.14.4          Commercial premises

TCA97 s372D     Allowances at the same rates as for industrial buildings (see 1.14.3 above) may have been claimed in respect of expenditure incurred for the construction or refurbishment of qualifying commercial buildings.




1.14.5          Balancing allowances/charges

A clawback of allowances will not occur on an event arising more than 13 years after the building was first used or more than 13 years after the expenditure on refurbishment was incurred.




1.14.6          Double rent allowance

TCA97 s372E      Double rent allowance was not available under the 1998 Urban Renewal Scheme.




1.14.7          Rented residential accommodation

TCA97 Pt10
 Ch11


“Section 23” type relief (see 1.12.4) is granted against all Irish-source rental income for expenditure incurred on the cost of construction (excluding site cost) of rented residential accommodation.

TCA97 Pt10
Ch11

Relief was granted against all Irish-source rental income for expenditure on the conversion into rented residential accommodation of a building which had not previously been in use as a dwelling or the conversion into two or more residential units of a building which, prior to the conversion, had not been in use as a single dwelling.

See 1.12.4 regarding Finance Act 2011 changes to “
Section 23
” type relief to come into effect when the Minister for Finance makes the appropriate order but such an order cannot be made earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance. The impact of the changes planned is to ringfence the relief to the income from the property. Also, after implementation of the planned changes, relief could no longer be transferred to a new purchaser of the property but the clawback would remain.




1.14.8          Owner-occupied residential accommodation

TCA97 Pt10
Ch11

Relief is granted by way of deduction from total income of the owner-occupier of an amount equal to 5% of construction expenditure and 10% of refurbishment expenditure incurred on owner-occupied residential accommodation. The individual incurring the expenditure must be the first owner and occupier of the property after the expenditure has been incurred.

The relief may be claimed in each of the first 10 years of the life of the dwelling following construction or refurbishment provided that the dwelling is the sole or main residence of the individual.

Many areas designated under the 1998 Urban Renewal Scheme for residential reliefs were designated only in respect of the owner-occupier relief described above but not designated for the “
Section 23
” type relief (see 1.12.4) available to lessors. Finance Act 2002 introduced an amendment extending “
Section 23
” type relief to areas previously designated only for owner-occupier relief. In order to avail of this “
Section 23
” relief it is necessary that a contract for the purchase of the residential unit in question had not been evidenced in writing prior to 5 December 2001 but that a contract for the purchase of the unit was evidenced in writing on or before 1 September 2002.






1.15         Rural Renewal – 1998 Scheme

TCA97 s372L      The 1998 Finance Act provided for a scheme of incentives targeted at the Upper Shannon Region – covering all of the counties of Leitrim and Longford and certain parts of Cavan, Roscommon and Sligo.

The qualifying periods for these incentives were as follows:

Residential Premises








	Lessors
	1 June 1998 to 31 July 2008*

	Owner-Occupiers	6 April 1999 to 31 July 2008*


	Industrial/Commercial premises
	1 July 1999 to 31 July 2008*





* The deadline date in respect of the commercial and industrial incentives was extended by Finance Act 2006 to 31 December 2006. However, in order to qualify for this extension from 31 December 2004 certain conditions needed to be satisfied. Broadly, valid application for full planning permission must have been made on or before 31 December 2004 and an acknowledgement of same must have been issued by the planning authority. In the context of a development not requiring planning permission it was necessary to show a detailed plan in relation to the development, a binding contract in writing under which the expenditure was incurred and finally that 5% of the development cost had been incurred not later than 31 December 2004.

Finance Act 2006 extended the qualifying period to 31 July 2008 in the case of industrial buildings in certain circumstances, subject to a number of additional requirements. Where a certificate had been obtained from the relevant local authority that at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006, and a binding contract was in place by 31 July 2006, the deadline date was extended to 31 July 2008.

Similarly, in the context of residential reliefs for both lessors and owner-occupiers the deadlines were also extended to 31 December 2006. The same criteria as set out above in the context of the commercial/industrial extension applied also to the residential extension.

The deadline was extended to 31 July 2008 where at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006. There was no requirement to have a binding contract in place by 31 July 2006 for residential aspects of a development.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.


1.15.1          Industrial buildings

TCA97 s372M     Expenditure incurred on the construction or refurbishment of qualifying industrial buildings, including piers and jetties, qualified for the following allowances:








	Owner-Occupiers
	Up to 50% Free Depreciation or

50% Initial Allowance
4% Annual Allowance
Maximum 100%



	Lessors
	50% Initial Allowance
4% Annual Allowance
Maximum 100%
	
	






Refurbishment expenditure qualified only if it was equal to or more than 10% of the market value of the building before refurbishment.




1.15.2          Commercial premises

TCA97 s372N     Allowances at the same rates as for industrial buildings (see above) may be claimed in respect of expenditure incurred on the construction or refurbishment of qualifying commercial premises, including certain infrastructural projects such as the provision of sewerage facilities, water supplies or roads for public purposes where these have been approved by a local authority.




1.15.3          Restrictions on relief

TCA97 s372T      In order to meet the European Commission rules regarding State Aid, the capital allowances provided under this scheme did not apply to:

(a)    Construction or refurbishment expenditure incurred on or after 6 April 2001 of which any part was met by grant assistance or any other assistance which was granted by or through the State, any board established by State, any public or local authority or any other agency of the State.

(b)   Expenditure incurred in relation to the construction or refurbishment of a building or structure and where one of the following trades or activities is carried on wholly or mainly from that premises:

(i)    In the sector of agriculture, including the production, processing and marketing of agricultural products,

(ii)   In the coal industry, fishing industry or motor vehicle industry, or

(iii)  In the transport, steel, shipbuilding, synthetic fibres or financial services sectors.

(c)    In respect of expenditure incurred on the construction of a building where a property developer is entitled to the relevant interest in relation to that expenditure and either that person or a connected person incurred the expenditure on the construction of the building concerned.

(d)    Finance Act 2003 introduced further approval procedures (for expenditure incurred on/after 1 January 2003) in the context of projects subject to the notification requirements under the “Multisectoral framework on regional aid for large investment projects” dated 7 April 1998 or 19 March 2002. Under the provisions any such projects required specific European Commission clearance before allowances would be available. In practice this is likely to have limited application.




1.15.4          Balancing allowances/charges

A clawback of allowances will not occur on an event arising more than 13 years after the building is first used or more than 13 years after the expenditure on refurbishment was incurred.




1.15.5          Double rent allowance

Double rent allowance was not available under the Rural Renewal Scheme.




1.15.6          Rented residential accommodation

TCA97 Pt10
Ch11

“Section 23” type relief (see 1.12.4) was granted against all Irish-source rental income for the cost of construction (excluding site costs) of rented residential accommodation. Relief was granted against all Irish-source rental income for the cost of conversion into rented residential accommodation of a building which had not previously been in use as a dwelling or the conversion into two or more residential units of a building which prior to the conversion had not been in use as a dwelling, or had been in use as a single dwelling.

Relief was granted against all Irish-source rental income for expenditure incurred on refurbishment of a building which before and after refurbishment contains one or more residential units.

Leases must be for a minimum of three months and the accommodation must be the sole or main residence of the lessee throughout the period of the lease.

See 1.12.4 regarding Finance Act 2011 changes to “Section 23” type relief to come into effect when the Minister for Finance makes the appropriate order but such an order cannot be made earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance. The impact of the changes planned is to ringfence the relief to the income from the property. Also, after implementation of the planned changes, relief could no longer be transferred to a new purchaser of the property but the clawback would remain.




1.15.7          Owner-occupied residential accommodation

Owner-occupiers of residential accommodation may claim a deduction of 5% per annum for 10 years in the case of construction expenditure and 10% per annum for 10 years in the case of refurbishment expenditure.

The individual incurring the expenditure must be the first owner and occupier of the dwelling after the expenditure has been incurred and the dwelling must be the sole or main residence of the individual.






1.16         Town Renewal – 2000 Scheme

TCA97 s372        The 2000 Finance Act introduced a renewal scheme for smaller towns. The scheme provided incentives in respect of industrial, commercial, rented residential and owner-occupied residential accommodation. It was envisaged that the scheme would apply to towns with a population of between 500 and 6,000. There was a process of applying incentives to qualifying areas based on Town Renewal Plans prepared by county councils.

The qualifying periods for these incentives were as follows:







	Residential Premises:
	1 April 2001 to 31 July 2008*


	Industrial/Commercial Premises:	6 April 2000 to 31 July 2008*




* The deadline date in respect of the commercial and industrial incentives was extended by Finance Act 2006 to 31 December 2006. However, in order to qualify for the extension (the deadline was previously 31 December 2004) certain conditions needed to be satisfied. Broadly, valid application for full planning permission must have been made on or before 31 December 2004 and an acknowledgement of same must have been issued by the planning authority. In the context of a development not requiring planning permission it was necessary to show a detailed plan in relation to the development, a binding contract in writing under which the expenditure was incurred and finally that 5% of the development cost had been incurred not later than 31 December 2004.

Finance Act 2006 extended the qualifying period to 31 July 2008 in the case of industrial buildings in certain circumstances, subject to a number of additional requirements. Where a certificate was obtained from the relevant local authority that at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006, and a binding contract was in place by 31 July 2006, the deadline date was extended to 31 July 2008.

Similarly, in the context of residential reliefs for both lessors and owner-occupiers the deadlines were also extended to 31 December 2006. The same criteria as set out above in the context of the commercial/industrial extension applied also to the residential extension.

The deadline was extended to 31 July 2008 where at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006. There was no requirement to have a binding contract in place by 31 July 2006 for residential aspects of a development.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.


1.16.1          Industrial/commercial buildings

The expenditure incurred on the construction/refurbishment of a qualifying industrial/commercial building would qualify for the following allowances:








	Owner-Occupiers:
	Up to 50% Free Depreciation or
50% Initial Allowance
4% Annual Allowance
Maximum 100%


	Lessors:	50% Initial Allowance
4% Annual Allowance
Maximum 100%





Refurbishment expenditure qualified only if it was equal to or more than 10% of the market value of the building before refurbishment.




1.16.2          Balancing allowances/charges

A clawback of allowances will not occur on an event arising more than 13 years after the building was first used or more than 13 years after the expenditure on refurbishment was incurred.




1.16.3          Double rent allowance

No double rent allowances were available under the Town Renewal Scheme.




1.16.4          Restrictions on relief

Capital allowances were not available under this scheme in any of the following cases:

(a)    Where, in respect of expenditure incurred on the construction of a premises, a property developer was entitled to the relevant interest in relation to that expenditure and either that person or a person connected with him incurred the expenditure on the construction of the building concerned.

(b)    In relation to expenditure incurred on or after 6 April 2001 on the construction or refurbishment of a building or structure where any part of that expenditure had been or was to be met, directly or indirectly, by grant assistance or any other assistance which was granted by or through the State, any board established by statute, any public or local authority or any other agency of the State.

(c)    In relation to expenditure incurred on or after 6 April 2001 on the construction or refurbishment of a building unless the relevant interest in such expenditure was held by a small or medium-size enterprise within the meaning of Annex 1 to Commission Regulation (EC) No. 70/2001 of 12 January 2001.

These regulations are reproduced in the Official Journal of the European Union, No. L10 of 13 January 2001.

With effect from 1 January 2005, the relevant interest referred to above could also be held by a micro, small or medium-sized enterprise within the meaning of the Annex to Commission Recommendation of 6 May 2003 concerning the definition of micro, small and medium-sized enterprises.

(d)    Where the building or structure is used for the purposes of carrying on any of the following trades or activities:

(i)    In the sector of agriculture, including the production, processing and marketing of agricultural products,

(ii)   In the coal industry, fishing industry or motor vehicle industry or

(iii)  In the transport, steel, shipbuilding, synthetic fibres or financial services sectors.

(e)    Finance Act 2003 introduced further approval procedures (for expenditure incurred on/after 1 January 2003) in the context of projects subject to the reporting requirements under the “Multisectoral framework on regional aid for large investment projects” dated either 7 April 1998 or 19 March 2002. Under the provisions any such projects would require specific European Commission clearance before allowances would be available. In practice this is likely to have limited application.




1.16.5          Rented residential accommodation

“
Section 23
” type relief (see 1.12.4) is currently granted against all Irish-source rental income for expenditure incurred on the cost of construction (excluding site cost) of rented residential accommodation.

Relief was granted against all Irish-source rental income for expenditure on the conversion into rented residential accommodation of a building which had not previously been in use as a dwelling, or the conversion into two or more residential units of a building which, prior to the conversion, had not been in use as a single dwelling.

See 1.12.4 regardingFinance Act 2011 changes to “
Section 23
” type relief to come into effect when the Minister for Finance makes the appropriate order but such an order cannot be made earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance. The impact of the changes planned is to ringfence the relief to the income from the property. Also, after implementation of the planned changes, relief could no longer be transferred to a new purchaser of the property but the clawback would remain.


1.16.6          Owner-occupied residential accommodation

Relief is granted by way of deduction from total income of the owner-occupier of an amount equal to 5% of construction expenditure and 10% of refurbishment expenditure incurred on owner-occupied residential accommodation. The individual incurring the expenditure must be the first owner and occupier of the property after the expenditure has been incurred.

The relief may be claimed in each of the first 10 years of the life of the dwelling following construction or refurbishment, provided that the dwelling is the sole or main residence of the individual.








1.17         Living Over the Shop Scheme

TCA97 s372BA   The 2001 Finance Act introduced this scheme, which was aimed at providing residential accommodation in the vacant space over commercial premises in the five cities of Cork, Dublin, Galway, Limerick and Waterford. It provided tax incentives similar to those available under the 1998 Urban Renewal Scheme – see 1.14.

The incentives were applied by way of order of the Minister for Finance to specific lengths of streetscape in the five cities covered. Details of the streets designated are available from the relevant local authority.

The qualifying period for the scheme started on 6 April 2001 and ended on 31 December 2006. In order to avail of the extension of the qualifying period from 31 December 2004 to 31 December 2006 the same planning criteria as set out at 1.16 needed to be satisfied on or before 31 December 2004.

Finance Act 2006 extended the qualifying period to 31 July 2008 in certain circumstances. In the case of residential buildings where the 31 December 2004 planning application requirement was satisfied and at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006, the deadline was extended to 31 July 2008.

In the case of commercial buildings, in addition to the planning requirement, there were a number of additional requirements. Where a certificate had been obtained from the relevant local authority that at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006 and a binding contract was in place by 31 July 2006, the deadline date was extended to 31 July 2008. This was subject to the other conditions relating to State Aid rules, etc. being satisfied.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

The incentives were available in respect of buildings which front on to qualifying streets. They applied in respect of buildings which existed on 13 September 2000 and for replacement buildings where the original building has to be demolished following a demolition order or, in certain cases, due to structural reasons.


1.17.1          Residential accommodation

Expenditure incurred on the refurbishment, conversion or “necessary” construction of qualifying residential accommodation would have qualified for allowances of up to 100% as set out below.




1.17.2          Rented residential accommodation

“Section 23
” type relief (see 1.12.4) was granted against all Irish rental income for expenditure incurred on the cost of “necessary” construction (excluding site cost) of rented residential accommodation.

Relief was granted against all Irish rental income for expenditure on the conversion into rented residential accommodation of a building which had not previously been in use as a dwelling, or the conversion into two or more residential units of a building which, prior to the conversion, had not been in use as a single dwelling.

See1.12.4regarding Finance Act 2011 changes to “
Section 23
" type relief to come into effect when the Minister for Finance makes the appropriate order but such an order cannot be made earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance. The impact of the changes planned is to ringfence the relief to the income from the property. Also, after implementation of the planned changes, relief could no longer be transferred to a new purchaser of the property but the clawback would remain.




1.17.3          Owner-occupied residential accommodation

Relief is granted by way of deduction from total income of the owner-occupier of an amount equal to 5% of construction expenditure and 10% of refurbishment expenditure incurred on owner-occupied residential accommodation. The individual incurring the expenditure must be the first owner and occupier of the property after the expenditure has been incurred.

The relief may be claimed in each of the first 10 years of the life of the dwelling following construction or refurbishment, provided that the dwelling is the sole or main residence of the individual.




1.17.4          Necessary construction

“Necessary construction” means:

(i)    construction of an extension to a building which does not exceed 30 per cent of the floor area of the building before the expenditure was incurred;

(ii)    the extension must be necessary for the purpose of facilitating access to or providing essential facilities in one or more qualifying premises;

(iii)   construction of an additional storey or storeys to the building which was or were, as the case may be, necessary for the restoration or enhancement of the streetscape;

(iv)   construction of a replacement building (see below).




1.17.5          Replacement building

A “replacement building” is a building which fronts onto a qualifying street and which is constructed to replace an existing building where:

(i)    a demolition notice was made on or after 13 September 2000 and before 31 March 2001;

(ii)   the replacement building was consistent with the character and size of the existing building;

(iii)   the demolition of the existing building (being a single-storey building) was required for structural reasons in order to facilitate the construction of an additional storey or storeys which were necessary for the restoration or enhancement of the streetscape.




1.17.6          Commercial premises

Expenditure incurred on the refurbishment or “necessary” construction of associated commercial property also qualified for allowances provided that:

(i)    the qualifying premises were comprised in the ground floor of an existing building or a replacement building

(ii)   expenditure must have been incurred on the residential element, being the upper floor or floors of the existing building or replacement building

(iii)   the expenditure on the commercial element could not exceed the expenditure on the residential element.

The allowances available were as follows:








	Owner-occupiers
	Up to 50% Free Depreciation or
50% Initial Allowance
4% Annual Allowance
Maximum 100%




	Lessors
	50% Initial Allowance
4% Annual Allowance
Maximum 100%





Commercial premises were confined to those used essentially for the retailing or supply of local goods and services.




1.17.7          Balancing allowances/charges

A clawback of allowances will not occur on an event arising more than 13 years after the building was first used or more than 13 years after the expenditure on necessary construction/refurbishment was incurred.




1.17.8          Double rent allowance

Double rent allowance was not available.




1.17.9          Restrictions on relief

In order to meet the European Commission rules regarding State Aid, the capital allowances provided under this scheme did not apply to:

(a)    Construction or refurbishment expenditure incurred on or after 6 April 2001 of which any part was met by grant assistance or any other assistance which was granted by or through the State, any board established by the State, any public or local authority or any other agency of the State.

(b)    Expenditure incurred in relation to the construction or refurbishment of a building or structure and where one of the following trades or activities is carried on wholly or mainly from that premises:

(i)    In the sector of agriculture, including the production, processing and marketing of agricultural products,

(ii)   In the coal industry, fishing industry or motor vehicle industry, or

(iii)  In the transport, steel, shipbuilding, synthetic fibres or financial services sectors.

(c)    In respect of expenditure incurred on the construction of a building where a property developer was entitled to the relevant interest in relation to that expenditure and either that person or a connected person incurred the expenditure on the construction of the building concerned.

(d)    Finance Act 2003 introduced further approval procedures (for expenditure incurred on/after 1 January 2003) in the context of projects subject to the notification requirements under the “Multisectoral framework on regional aid for large investment projects” dated 7 April 1998 or 19 March 2002. Under the provisions any such projects would require specific European Commission clearance before allowances would be available. In practice this is likely to have limited application.






1.18         Schedule E

TCA97 s112        The income chargeable under Schedule E consists, in general, of the emoluments of all offices and employments, together with pensions and annuities. Expenses allowances and benefits-in-kind, as well as ex gratia payments and other compensation payments are assessable under Schedule E. Emoluments paid in respect of an office or employment either before its commencement or after its cessation are liable to income tax under Schedule E.


1.18.1          Social welfare benefits

TCA97 s126        Social welfare benefits are not chargeable to income tax unless there is a specific charging provision or, in certain cases, where they are paid for more than 12 months. In the latter case they are regarded as a pension payable out of public revenue, within the meaning of s19 TCA 97, and accordingly are assessable under Schedule E.

(a)    Non-taxable Benefits

The following payments are not liable to income tax:

(i)    Jobseeker’s Assistance

(ii)   Maternity Benefit

(iii)  Children’s Allowance (see s194 TCA 97)

(iii)  Bereavement Grant

(v)   Disability Allowance (formerly known as Disabled Person’s Maintenance Allowance)

(vi)  Family Income Supplement

(b)    Taxable Benefits

The following social welfare payments are taxable under Schedule E either by virtue of the specific charging provisions contained in s126 TCA 97 or under the general Schedule E provisions:

(i)   Contributory State Pension

(ii)  Transition State Pension

(iii) Contributory Widow’s/Widowers Pension

(iv) Contributory Guardian’s Payment

(v)   Invalidity Pension

(vi)  One-Parent Family Payment

(vii) Non-Contributory Widow’s/Widower’s Pension

(viii)  Non-Contributory Guardian’s Payment

(ix)  Social Assistance Allowance for Deserted Wives

(x)  Social Assistance Allowance for Prisoner’s Wives

(xi)  Carer’s Allowance

(xii) Non-Contributory State Pension

(xiii) Blind Person’s Pension

(xv)  Occupational Injuries Benefit

(xvi) Jobseeker’s Benefit
*

*Note: (a)  The first €13 per week of Jobseeker’s Benefit is not taxable.

(b)   Child dependent allowances paid with Jobseeker’s Benefit and Illness Benefit are not taxable.

(c)   Persons in receipt of Jobseeker’s Benefit due to short-time working (e.g., where the individual’s working week is cut to, say, three days) are exempt from income tax in respect of any Jobseeker’s Benefit received for days of unemployment.

(d)   Illness benefit paid for the first 36 days (6 weeks) of illness is disregarded.

In practice, PAYE is not operated by the Department of Social Protection on the grounds of impracticability. The first four pensions listed above are nonetheless deemed to be emoluments which qualify the individual for the PAYE allowance.



All payments made by the Department of Social Protection are exempt from the Universal Social Charge.


1.18.2          Basis of assessment

TCA97 s112        All income assessable under Schedule E is assessed on the actual income of the year of assessment, regardless of whether taxed under PAYE or not.

TCA97 s997        The Revenue may raise aSchedule E assessment on an individual taxpayer where:

(a)  The taxpayer requests it, or

(b)  The emoluments paid are not the same as the emoluments which were previously deemed to have been paid, or,

(c)  The emoluments may have been taxed incorrectly at the standard rate of tax.

The taxpayer must ask for the assessment to be raised within 4 years of the relevant year of assessment.




1.18.3          Deductions

TCA97 s114        The deductions available in computing income for Schedule Epurposes are confined to expenses incurred wholly, exclusively and necessarily in the performance of the duties of the office or employment. There is no deduction for expenses incurred in placing an individual in a position to perform the duties of the office or , e.g., travel from home to place of employment. No deduction is allowed in respect of entertainment expenses.

TCA97 s284        In addition to the deduction for expenses, there is an allowance for wear and tear on any wasting asset used by an individual in the course of performing the duties of his office or employment, e.g., private motor car.




1.18.4          Round-sum expense allowances

TCA97 s117        Where a round-sum payment is made, the employer is obliged to deduct income tax etc. under the PAYE system. The employee must then make a claim to the Inspector of Taxes justifying the expenses as having been incurred wholly, exclusively and necessarily in the performance of the duties of the office or employment. In certain circumstances the Inspector of Taxes may agree to dispense with the necessity to deduct income tax etc. and thus avoid the procedure of an annual claim to expenses.




1.18.5          Benefits-in-kind

TCA97 s118        Subject to certain exceptions benefits-in-kind (e.g., private use of company car, free or subsidised accommodation and preferential loans) received from an employer by an employee whose total remuneration (including benefits-in-kind) is €1,905 or more in a tax year, are taxable. Where the employee receiving such benefits is a director of the company concerned, the benefits are taxable regardless of the level of remuneration. The liability to tax applies also in respect of benefits provided by an employer for a member or members of an employee’s family or household.

In addition, employees and directors are chargeable to tax in respect of “perquisites” from their employment, that is, remuneration in non-money form which is convertible into money or money’s worth, e.g., vouchers in various forms, the payment of club subscriptions and medical insurance premiums on an employee’s behalf.

The procedures applying from 1 January 2004 to collect tax on benefits are as follows (by virtue of s6 Finance Act 2003 and ss16 to 21 Social Welfare (Miscellaneous Provisions) Act 2003):

(i)     Income Tax, PRSI, Income Levy (IL) (for 2009 and 2010) and the Universal Social Charge (USC) (for 2011 et seq) must be collected by the employer through the operation of the PAYE system, on the taxable value of the benefit.

(ii)    The notional pay liable to PAYE, PRSI, IL and USC in respect of benefits must be the best estimate that can reasonably be made by the employer, at the time the benefit is being provided, of the amount chargeable to tax in respect of the benefit.

(iii)   Where the amount of the money, wages or salary payable to an employee is insufficient to collect the full amounts of PAYE, PRSI, IL and USC due on the notional pay, the employer is required to remit any shortfall, by reference to the full PAYE, PRSI, IL and USC due, in addition to the amounts collected from the money wages or salary.

(iv)   Any shortfall, in PAYE (but not PRSI) collected from money wages or salary, which is paid by the employer for a tax year (the “first” tax year) but not made good by the employee to the employer by the end of the tax year (concessionally extended to 31 March of the following year) will be regarded as a taxable benefit of the employee in the following tax year (i.e., the tax year following the first tax year) and subject to PAYE, PRSI, IL and USC.

(v)    Where as respects benefits provided to employees:

(a)    the amount which an employer is liable to remit to the Collector-General is in excess of the amount of tax which he or she has deducted or accounted for (in the case of insufficiency of money wages or salary), and

(b)    it is established that the amount deducted or accounted for was in accordance with the best estimate that could reasonably have been made by the employer when the benefits were being provided,

the Revenue Commissioners may direct that the amount of the excess should be recovered from the employees. Where they so direct, the employer will not be liable for the balance due.

(vi)   Where an employer provides an employee with a small benefit (that is, a benefit with a value not exceeding €250) PAYE, PRSI, IL and USC need not be applied to that benefit. No more than one such benefit given to an employee in a tax year will qualify for such treatment. Where a benefit exceeds €250 in value the full value of the benefit is to be subjected to PAYE, PRSI, IL and USC.

(vii)  The employer’s best estimate of the taxable value of a benefit is to be treated as notional pay in the pay period in which the benefit is provided and must be added to the money wages or salary for that pay period. It is the aggregate of the money wages or salary payment and the notional pay which must be used for the purposes of calculating PAYE, PRSI, IL and USC for that pay period.

Valuation of Benefits

(i) General Rule

Except where there are specific statutory valuation rules, the amount of the taxable benefit (i.e., the notional pay) which is liable to PAYE, PRSI, IL and USC is the higher of:

•      the expenses incurred by the employer in connection with the provision of the benefit to the employee, or

•      the value realisable by the employee for the benefit in money or money’s worth less any amount made good to the employer by the employee.

(ii) Specific Statutory Valuation Rules

Specific statutory valuation rules must be used to determine the taxable value in relation to:

(a)  Company cars

(b)  Company vans

(c)  Accommodation

(d)  Employer-owned assets, and

(e)  Preferential loans.

TCA97 s121        (a)  Company Cars

General

Where a company car is available for the private use of an employee, the employee is chargeable to PAYE, PRSI, IL and USC in respect of that use.

The notional pay to which PAYE, PRSI, IL and USC must be applied is determined by reference to the “cash equivalent” of the private use of a company car. To arrive at the cash equivalent the employer must first apply a business mileage-related percentage to the original market value (OMV) of the vehicle supplied.

For cars first provided for employees in the tax years 2008 or earlier, the percentages applicable are as follows:








	Annual Business Mileage Thresholds
	Cash Equivalent (% of OMV)

	15,000 or less
	30%

	15,001 to 20,000
	24%

	20,001 to 25,000
	18%




	25,001 to 30,000
	12%



	30,001 and over
	6%




Finance (No. 2) Act 2008 replaced the above table with the following table to take account of the change from miles to kilometres subject to a commencement order:









	Business travel lower limit

	Business travel upper limit

	Percentage of original market value




	kilometres
	kilometres

	 


	24,000
	32,000
	24%



	
32,000

	40,000

	18%




	
40,000
	48,000

	12%




	
48,000

	—

	6%





In addition, Finance (No. 2) Act 2008 introduced a CO2-based scheme of calculation of benefit-in-kind in respect of company cars first provided for employees in 2009. (There is no change in benefit-in-kind charges in respect of cars first provided in 2008 or earlier years). Please note that the changes are subject to a Commencement Order.

The scheme is based on the seven bands adopted for vehicle registration tax (VRT). Cars in the three lowest bands of CO2 emissions remain at the existing level of benefit-in-kind charge, and higher charges apply for vehicles with higher emission levels.

Where a car is provided for the first time in the tax years 2009 et seq., the “cash equivalent” benefit is calculated as follows:

Original Market Value (OMV) X A, where

A is a percentage determined by,

(i)    the amount of business mileage and

(ii)   the CO2 emissions category of the car, as per the following table:











	Lower
limit
	Upper
limit
	Categorisation
A, B, C
	Categorisation
D and E
	Categorisation
F and G


	Kilometres
	Kilometres
	 
	 
	 


	0
	24,000
	30%
	35%
	40%

	24,000
	32,000
	24%
	28%
	32%



	32,000
	40,000
	18%
	21%
	24%


	40,000
	48,000
	12%
	14%
	16%



	48,000
	 
	6%
	7%
	8%




The CO2 emission categories are as follows.








	Vehicle Category
	CO2Emissions (g/km)



	A
	0 to 120


	B
	120 to 140



	C

	>140 to 155




	D
	>155 to 170



	
E


	>170 to 190



	
F


	>190 to 225



	G
	>225





The following steps are a guide to assist in the calculation of the amount of the taxable benefit on “notional pay” in respect of a company car provided for the first time in the tax years 2009 et seq. (subject to the Commencement Order being signed).

(i)     Ascertaining the original market value of the car

The original market value (OMV) of a car is the price (including any duty of customs, duty of excise or value-added tax chargeable on the car) which the car might reasonably have been expected to fetch if sold in the State singly in a retail sale in the open market immediately before the date of its first registration in the State or elsewhere. OMV includes vehicle registration tax (VRT).

Generally, the OMV is taken to be the list price of the vehicle, including VAT and VRT, at the time of first registration. However, where a discount was received on the acquisition of the vehicle and such discount was normally obtainable in respect of a single retail sale in the open market, the list price may be reduced accordingly.

In cases where:

•      An exceptionally large discount was obtained (e.g., a quantity or fleet discount), or

•      The discount cannot be determined (e.g., a car has been traded in against a new car), or

•      The car involved was purchased second-hand,

claims in respect of discounts are limited to the discounts normally obtainable in respect of a single retail sale on the open market. Reductions for discounts do not usually exceed 10%, and higher percentages will not be accepted in the absence of documentary evidence in respect of single retail sales in the open market. Where an employer receives a discount in relation to the cost of the car (or a fleet of cars), the OMV is taken to be the VAT-inclusive/VRT-inclusive discounted price.

(ii)   Ascertain the business mileage and the CO2 emissions category for the year and calculate the cash equivalent using the appropriate percentage

The cash equivalent is calculated by applying the appropriate annual business mileage-related percentage in the table above to the OMV.

For the purpose of determining the correct percentage, the total mileage for the year should be reduced by a minimum of 5,000 private miles/8,000 kilometres to arrive at business mileage. The employer may accept lower levels of private mileage but only where documentary evidence can be provided in this regard by the employee to the employer.

(iii)  Deduct amounts made good by the employee to the employer

Having ascertained the cash equivalent amount, any amount made good by the employee directly to the employer towards the cost of providing or running the car must be deducted in order to arrive at the amount of notional pay.

Alternative basis for certain employees with low business mileage

In the case of certain employees whose annual business mileage does not exceed 15,000 miles/24,000 kilometres, the cash equivalent of 30% of OMV may be reduced by 20% giving an effective cash equivalent of 24% of OMV.

This alternative basis is available where the following conditions are complied with. The employee:

•      Works an average of not less than 20 hours per week.

•      Travels at least 5,000 business miles/8,000 kilometres per annum on the employer’s business.

•      Spends at least 70% of his or her working time away from the employer’s premises.

•      Retains a log book detailing business mileage, business transacted, business time travelled and date of journey, and the log book is certified by the employer as being correct.

Company car not available for full year

Adjustments will be necessary where a car is not available for the full year, e.g., where:

•      An employee receives a car after the start of the tax year, or

•      An employee gives up a car before the end of the tax year.

Equally an adjustment will be required where a car is for some other reason not available for private use for part of the tax year, for example, where an employee is working abroad for an extended period. In this case, a car provided to an employee will not be regarded as available for private use for that part of the year in which the employee is outside the State for the purpose of performing the duties of the office or employment, provided the following conditions are met:

•      The employee travels abroad without the car.

•      The car is not available for use by the employee’s family or household during the employee’s period of absence outside of the State.

Where a car is not available for part of a year, the business mileage thresholds and the percentage cash equivalents used should be calculated by reference to the following fraction of the normal thresholds and percentages (as listed in the table in (a) above, page 110).

The fraction is:

[image: Fraction]

This fraction may also be expressed as a percentage as follows:

[image: Fraction1]

Change of car during the year

Where there is a change of company car during the year, the annual business mileage thresholds and the cash equivalent percentages must be calculated for each car separately.

Cars in “car pools”

There will not be a charge to tax in respect of a car which is in a “car pool”. A car can be treated as being in a car pool if:

•      The car is made available to, and is actually used by, more than one employee and is not ordinarily used by one employee to the exclusion of the others, and

•      Any private use of the car by the employees is merely incidental to business use, and

•      It is not normally kept overnight at the home of any of the employees.

TCA97 s121A      (b)  Company Vans

(i)   General

Subject to certain conditions being met (see below), where a company van is available for the private use of an employee, the employee is chargeable to PAYE, PRSI, IL and USC (previously the income levy) in respect of that private use.

The private use of a company van will be exempt from benefit-in-kind if:

•      The van is necessary in the performance of the duties of the employee’s employment.

•      The employee is required to keep the van at his or her private residence when not in use.

•      Private use of the van is prohibited and the employee spends at least 80% of his or her time away from his or her work premises.

•      A van means a mechanically propelled vehicle subject to certain weight criteria which:

•      Is designed or constructed solely or mainly for the carriage of goods or other burden, and

•      Has a roofed area or areas to the rear of the driver’s seat, and

•      Has no side windows or seating fitted in that roofed area or areas.

Where a crew cab or other similar type of vehicle meets all of these criteria it would be regarded as a van rather than a car.

(ii)   Cash equivalent of private use of van

The notional pay to which PAYE, PRSI, IL and USC must be applied is determined by reference to the “cash equivalent” of the private use of the van. The cash equivalent is 5% of the original market value (OMV) of the vehicle supplied. The OMV must be calculated in the same manner as for cars as outlined above.

Where the van has been modified, e.g., where a refrigeration unit has been installed, the OMV of the van excluding such modifications should be used.

The cash equivalent may be reduced by any amount required to be made good, and actually made good, by the employee directly to the employer, in respect of any part of the cost of providing or running the van.

(iii)   Vans in “van pools”

There will not be a charge to tax in respect of a van which is in a “van pool”. A van can be treated as being in a van pool if:

•      The van is made available to, and is actually used by, more than one employee and is not ordinarily used by one employee to the exclusion of the others, and

•      Any private use of the van by the employees is merely incidental to business use, and

•      It is not normally kept overnight at the home of any of the employees.

TCA97 s118       (c)   Accommodation

Where accommodation is owned and provided by the employer for use by an employee, the value of the taxable benefit to the employee is the aggregate of:

•      Any expense (other than the cost of acquisition) incurred by the employer in connection with the provision of the accommodation, and

•      The annual value of its use.

The annual value of the use of employer-owned accommodation is the annual rent which the employer might reasonably expect to obtain for the property if the property were rented on an arm’s-length basis and on the basis that the landlord be responsible for all repairs, insurance etc. and the tenant undertake to pay all the usual tenant’s expenses.

As a general rule of thumb for calculating the market rent (the annual rent which the employer might reasonably expect to obtain) the employer may take a figure equal to 8% of the current market value of the property.

However, where a vouched lower figure is available, e.g., an auctioneer’s estimate of the rent likely to be obtained, this figure may be used for the purposes of calculating the PAYE, PRSI and USC due on the taxable benefit. CAT will not also apply on this benefit.

A taxable benefit will not arise where an employee (but not a director) is required by the terms of his or her employment to live in accommodation provided by the employer in part of the employer’s business premises so that the employee can properly perform his or her duties (“better performance test”) and either:

•      The accommodation is provided in accordance with a practice which since before 30 July 1948 has commonly prevailed in trades of the class in question as respects employees of the class in question, or,

•      It is necessary, in the particular class of trade, for employees of the class in question to live on the premises.

It is accepted that the
 “better performance test” is met in practice where:

•      The employee is required to be on call outside normal hours, and

•      The employee is in fact frequently called out, and

•      The accommodation is provided so that the employee may have quick access to the place of employment.

Examples of such employees include:

(a)   Managers or night care staff in residential or respite centres (where such centres are not nursing facilities).

(b)   Governors and chaplains in prisons.

(c)   Caretakers living on the premises (where they are in a genuine full-time caretaking job).

Where accommodation is rented, at a market rent, by an employer for an employee, the taxable benefit for PAYE, PRSI, IL and USC purposes is the actual amount of rent paid less any amount which the employee is required to make good and actually makes good to the employer in respect of the accommodation.

(d)    Employer-Owned Assets (Other than Company Cars, Vans and Accommodation)

Where an asset (other than accommodation, company cars or vans), and including land which continues to belong to the employer, is provided by an employer for use by an employee, the annual value of the use of the asset is 5% of the market value of the asset when it was first provided as a benefit by the employer to that employee or any other employee. This is the amount that must be taken into account when calculating the taxable benefit which is to be included as notional pay for the purposes of PAYE, PRSI, IL and USC. CAT will not also apply on this benefit.

If any annual amount paid by the employer for the rent or hire of the assets is greater than the annual value as calculated above, the notional pay will be that annual amount paid by the employer.

The taxable benefit in respect of the asset will apply for each tax year for which an employee has the free use of an employer-owned asset. Where there is free use of an asset for part of the year only, the amount of the taxable benefit should be time-apportioned.

TCA97 s236        There is no charge to tax in respect of the loan of art objects kept in buildings of significance where the Revenue Commissioners have determined that the public has reasonable access to view both the object and the significant building.

TCA97 s122       (e)  Preferential Loans

PAYE, PRSI, IL and USC apply to the benefit derived by an employee from certain loans at preferential rates of interest.

A “preferential loan” means a loan made by an employer to an employee or the spouse of an employee in respect of which no interest is paid, or interest is paid at a rate lower than the “specified rate”. It does not, however, include such a loan where the rate of interest is not less than the rate of interest at which the employer in the course of the employer’s trade makes equivalent loans for similar purposes at arm’s length to persons other than employees or their spouses.

It should be noted that the question of whether a preferential loan existed for the purposes of assessing whether a charge to benefit-in-kind arose was dependant on whether the rate of interest payable (as distinct from paid) in respect of the loan exceeded the specified rate. Finance Act 2011 amended the reference from “payable” to “paid” with effect from 26 January 2011 and accordingly, from that date the question of whether the loan is a preferential loan will be determined on the basis of interest paid and whether this is less than the specified rate.

The specified rates for the tax year 2011 are:


	Qualifying home loans	5%


	All other loans	12.5%



See Chart 15 for previous rates.

PAYE, PRSI, IL and USC are to be applied to the difference between the amount of interest paid or payable on the preferential loan in the tax year and the amount of interest which would have been payable in the tax year if the loan had been subject to the specified rate. The charge to tax applies for each year in which there is a balance outstanding on the loan.

Section 10 Finance Act 2004 provided that, in addition to existing employees, former employees are also within the scope of s122 TCA 97 as respects loans made on or after 4 February 2004.

Finance Act 2010 introduced a new definition of “qualifying loan” in s 122 TCA 97, with effect from 1 January 2010, in order to ensure that the lower “specified rate” in relation to home loans would continue to be available where the individual was no longer able to claim mortgage interest relief on the loan, as a result of the limiting of mortgage interest relief to 7 years.

TCA97 s118        Other Benefits

TCA97 s985A     (f)  Company Shares

Where certain shares in a company are given by the company to an employee free of charge or at a discounted price or under a share scheme, the employee is chargeable to tax on the benefit accruing to him or her. For the tax years up to and including 2010, the employee was taxable under the self-assessment system and the benefit must have been returned on the employee’s income tax return. For the tax years 2011 et seq, certain benefits are taxable under the PAYE system, while other benefits e.g gains on share options will continue to be subject to self assessment.

(g)    Pension Contributions

PAYE and PRSI should not be applied to pension contributions paid by an employer in respect of an employee to Revenue-approved super annuation schemes and personal retirement savings accounts (PRSAs).

However, while PAYE and PRSI do not apply to an employer’s contribution to an employee’s PRSA, the contribution is nevertheless a taxable benefit in the employee’s hands, subject to relief up to certain limits, and must be returned by the employer on Form P11D.

(h)   Medical Insurance

TCA97 s118        In the case of medical insurance premiums, the cost to the employer is based on the gross premium before tax relief at source (TRS) – the employer must refund the TRS to Revenue on its annual corporation tax return.

Accordingly, the notional pay is the gross premium, and the employee will be entitled to a standard rate tax credit in respect of the gross premium in his or her Certificate of Tax Credits.

TCA97 s118       (i) Meals and Meal Vouchers

Canteen Meals

A taxable benefit does not arise in respect of free or subsidised meals in staff canteens where meals are provided for the staff generally. The facility must be available to all employees. Otherwise, the exemption does not apply. In the event that a taxable benefit does arise, the running costs must be apportioned, in a reasonable manner, between those employees entitled to use the canteen, and taken into account as notional pay for PAYE, USC and PRSI purposes.

Meal Vouchers

Where an employer provides luncheon or meal vouchers to employees, there is a taxable benefit and the face value of the vouchers (disregarding 19 cent per voucher) must be taken into account as notional pay for PAYE, PRSI, IL and USC purposes.

TCA97 s120A     (j)  Crèche/Childcare Facilities

Employer-provided facility

For the tax years up to and including the tax year 2010, where an employer provided free or subsidised childcare facilities for employees, a taxable benefit did not arise where the childcare facility was provided for on premises which:

(i)     Meet certain requirements of the Child Care (Pre-School Services) Regulations 1996, and

(ii)    Are made available:

•      Solely by the employer.

•      By the employer jointly with one or more other participants in a joint scheme and the employer is wholly or partly responsible for either:

—    financing and managing the facility, or

—    providing capital for the construction or refurbishment of the premises, or

•     By any other person or persons and the employer is wholly or partly – responsible for either:

—    financing and managing the facility, or

—    providing capital for the construction or refurbishment of the premises.

For the tax years 2011 et seq, the provision of such childcare facilities outlined above will be regarded as a taxable benefit and PAYE, PRSI and USC must be applied accordingly.

Independent facility

Where an employer merely pays for or subsidises the cost to an independent crèche or childcare facility, the cost borne by the employer always was and continues to be a taxable benefit and PAYE, PRSI and USC (previously the income levy) must be applied accordingly. In such circumstances, where an employer makes a block payment to a crèche or childcare facility, the amount paid should be apportioned and treated as notional pay of the respective employees. The apportionment of the block payment should be based on the facts, including the number of children concerned for each employee, and should lead to a result which is fair and reasonable.

TCA97 s118       (k)     Sports and Recreational Facilities

Facilities provided on the employer’s premises

Where sports and recreational facilities are made available on the employer’s premises for the use of employees generally, a taxable  is not treated as arising. The facility must be available to all employees. Where the facilities are not available to all employees, there is taxable benefit. The taxable benefit should be computed by apportioning the running costs in a reasonable manner between those employees entitled to avail of the facilities.

Corporate membership paid by the employer

Where a corporate subscription to sports or recreational facilities is paid by an employer on behalf of an individual employee or specified employees, the amount paid must be treated as notional pay for PAYE, PRSI, IL and USC purposes.

Where a “group” membership is paid by the employer on behalf of employees generally, the cost incurred by the employer should be divided equally among all the employees who are entitled to and indicate an intention to participate in the scheme. No cost should be attributed to an employee who specifically informs the employer that he does not wish to, and will not, participate in the group scheme.

(l)   “En Bloc” Payments

Where a block payment (or an en bloc payment) is made by the employer in providing a benefit on behalf of employees generally, the payment should be divided equally amongst the employees entitled to benefit from the payment. Employees who specifically indicate that they do not wish to, and will not, benefit should be left out of account.

(m)   In-House Medical Plans/Corporate General Practitioner Services

Some employers operate in-house medical plans under which employees contribute to and claim from the plan. Employers will in some cases contribute to the plan to the extent that the aggregate claims by employees exceed the aggregate contributions made by employees in the relevant year. In other cases, employers may employ or pay a retainer to a general practitioner. In such circumstances PAYE, PRSI, IL and USC should not be applied to any benefit arising from the employer’s contribution to the plan or payment of the general practitioner.

(n)    Staff Discounts

Price above cost to the employer

A discount given by an employer (e.g., an employer in the retail sector) on the purchase of goods by an employee is not regarded as a taxable benefit if the sum paid by the employee is equal to or greater than the cost to the employer of acquiring or manufacturing the goods.

Price below cost to the employer

However, where goods are sold below the employer’s cost, the difference between that cost and the price paid is a taxable benefit and PAYE, PRSI, IL and USC must be operated on this amount.

(o)   Christmas Parties and Other Inclusive Events

Where an employer provides staff Christmas parties, special occasion meals or other inclusive events, such as sports days for staff, a taxable benefit will not be treated as arising where the expenses are reasonable.

(p)    Travel Passes

A taxable benefit will not arise on the value of certain monthly or annual bus, train, Luas and commuter ferry passes given to employees for use on a licensed passenger transport service.

(q)    Car Parking

Car parking facilities provided by an employer to employees are not treated as giving rise to a taxable benefit.

See section 1.18.6 in relation to the parking levy.

(r)    Work-related Supplies

Office accommodation, furniture, supplies or services provided for the director or employee on the business premises and used by him or her solely in performing the duties or his or her office or employment do not give rise to a taxable benefit.

(s)    Laptops/Mobile Phones/Home High-Speed Internet Connections

Where an employer provides an employee with any of the above for business purposes and the employer bears the costs of its installation and use, a taxable benefit will not be treated as arising where private use is merely incidental to the business use of the item.

(t)    Computers and Other Equipment Provided in Employee’s Home

A taxable benefit will arise on an employee in respect of a computer or other equipment provided in an employee’s home for the employee’s private use. The notional pay is calculated at 5% of the market value of the asset when first provided as a benefit.

However, a taxable benefit will not arise where the computer or other equipment is provided in the employee’s home for business purposes and private use is incidental.

(u)    Home Telephone Provided by an Employer

Second Home Telephone Account

Where an employer provides a home telephone for business use to an employee and the employer bears the costs of the use of the phone, no taxable benefit will be treated as arising where private use is incidental.

Single Home Telephone Account

Where a home telephone is used for business and private use and the employer pays any associated costs such as the line rental and/or the monthly/bimonthly telephone bill, a taxable benefit will arise. The amount to be taken into account as the notional pay is 50% of the cost to the employer, less any amount made good by the employee to the employer. However, where the private costs are lower, the notional pay may be restricted to those costs. Records in support of the notional pay, however computed, must be kept for inspection by Revenue, if required.

(v)    Corporate Charge Cards

Business Use Only

Where the charge card is provided by the employer to the employee exclusively for business use, any annual membership or stamp duty paid by the employer in connection with the card will not be regarded as a taxable benefit.

Business and Private Use

Where the card can be used by the employee for private purchases, or other private payments, any amounts paid in respect of the employee’s private purchases, or for other non-business purposes, and not made good by the employee to the employer will be taxable benefits and PAYE, PRSI, IL and USC will apply.

(w)   Medical Check-ups

The provision of medical check-ups which employees are required to undergo by their employer will not be regarded as taxable benefits.

(x)   Course or Exam Fees

Refunds of course or exam fees to an employee which have been paid by the employee, or direct payments of course or exam fees by the employer, will not be treated as giving rise to a taxable benefit where the course undertaken is relevant to the business of the employer.

A course is regarded as relevant to the business of the employer where it leads to the acquisition of knowledge or skills which are:

•      necessary for the duties of the employment, or

•      directly related to increasing the effectiveness of the performance of the employee’s or director’s present or prospective duties in the office or employment.

(y)   Professional Subscriptions

For the tax years up to and including 2010, where the employer paid a subscription to a professional body on behalf of an employee, or reimbursed the employee who had paid such a subscription, a taxable benefit or emolument was not treated as arising, if membership of that professional body was relevant to the business of the employer.

Membership of a professional body could be regarded as relevant to the business of the employer where it facilitated the acquisition of knowledge which was necessary for the duties of the employment, or directly related to the performance of the employee’s or director’s present or prospective duties in the office or employment.

For the tax years 2011 et seq, a taxable benefit or emolument will be treated as arising on such subscriptions, to be included as notional pay or emoluments for PAYE, PRSI and USC purposes.

However, in Revenue e-Brief No. 19/11 Revenue state that for ease of administration and to avoid unnecessary claims by employees under s114 TCA 1997, where:-

—   an employer pays or reimburses a membership fee to a professional body on behalf of an employee, and

—   a deduction under s114 TCA 1997 would be available,

deductions of tax, PRSI and USC need not be made from pay in respect of the notional income amount attributable to such annual membership or registration fee. Where such deductions are not made an employee is, of course, precluded from making a claim under s114 TCA 1997 in respect of such fees etc.

Section 114 TCA 97 provides for a tax deduction in respect of expenses incurred wholly, exclusively and necessarily by an individual in the performance of the duties of his or her employment. In the context of annual membership fees of a professional body, whilst each case is examined on its own facts and circumstances, Revenue e-Brief No 19/11 sets out the guidelines in relation to deductions under s114 TCA 97 where:-

—   there is a statutory requirement for membership of a professional body etc.

—   there is a requirement for a practising certificate or licence

—   other situations where membership of a professional body may be deductible.

(z)    Provision of Newspapers, Periodicals, etc.

Where an employer provides employees with free periodicals, newspapers, etc. which are generally related to the employer’s business, a taxable benefit will not be treated as arising.

(aa)  Examination Awards

Reimbursement of Expenses

Examination awards made to an employee, in the context of passing an examination, or acquiring a qualification which bears some relationship to the employee’s duties, will not be treated as giving rise to a taxable benefit. This treatment is subject to the condition that the award is an amount that can reasonably be regarded as a reimbursement of expenses likely to have been incurred in studying for the qualification or sitting the examination.

Special Increments

Special increments of salary awarded on passing an examination or other such “recognition” payments are chargeable as part of an employee’s remuneration in the normal way.

(bb)   Exceptional Performance Awards

Where an employer has a scheme in place to reward exceptional performance, any awards received under such schemes are taxable benefits. The treatment is as follows:

•      Where the award is made in cash, it must pass through the payroll system and PAYE, PRSI, IL and USC must be applied to the amount of the award.

•      Where the award is made by way of gift or voucher, the value of the gift or voucher is a taxable benefit to which PAYE, PRSI, IL and USC must be applied.

If an employer wishes to discharge the tax on the exceptional performance award made, whether in the form of cash or in the form of gifts or vouchers, so that the awards are made to the employees concerned “tax-free”, the value of each award made must be grossed up for the purposes of computing the PAYE, PRSI, IL and USC to be remitted by the employer.

(cc)  Staff Suggestion Schemes

Awards made on or after 1 January 2004 under staff suggestion schemes are to be treated as giving rise to a taxable benefit and PAYE, PRSI, IL and USC must be applied to the value of the award.

(dd)  Long-Service Awards

A taxable benefit does not arise in respect of long-service awards where the following conditions are satisfied:

•      The award is made as a testimonial to mark long service of not less than 20 years,

•      The award takes the form of a tangible article(s) of reasonable cost,

•      The cost does not exceed €50 for each year of service, and

•      No similar award has been made to the recipient within the previous 5 years.

This treatment does not apply to awards made in cash or in the form of vouchers, bonds, etc. Where any of the conditions above are not met, PAYE, PRSI, IL and USC must be applied to the value of the award.

(ee)  Security Assets and Services

TCA97 s118A     Subject to certain conditions, an exemption from a benefit-in-kind tax charge will arise in circumstances where an employer incurs expenses in providing a security asset or service for use by a director or employee. In order to qualify for the exemption there must be a credible and serious threat to the physical personal safety of the director or employee which arises wholly or mainly from his or her employment.

TCA97 s118(5G)  (ff)   Bicycles and Bicycle Safety Equipment

An exemption from the general benefit-in-kind charge applies to the first €1,000 expended by employers, on or after 1 January 2009, in the provision of bicycles and any associated safety equipment to their employees or directors, provided the bicycles and bicycle safety equipment in question are used for travelling to and from work or between workplaces. The exemption can be availed of only once in any 5-year period and does not extend to cover electrically assisted pedal cycles.

Salary sacrifice arrangements (under which salary is reduced in consideration of the employer providing a bicycle or safety equipment) can be operated in respect of the exemption but must be completed over a period not exceeding twelve months. See section 1.18.7.




1.18.6          Parking levy in urban areas

TCA97 Pt18A
s531O–Z

Finance (No. 2) Act 2008 provided for the introduction of a parking levy which will apply where an employer provides car parking facilities for employees.

The levy will apply where an employee has an entitlement to use a parking space and such space is provided directly or indirectly by his or her employer.

In general, the levy will apply to private cars. The levy will not apply to disabled drivers or to employees of the emergency services in the context of responding to an emergency situation. Occasional permission to park for not more than 10 days in a year is excluded, as is occasional use of a space by a retired person.

The charge for a full year will be €200 where an employee has an ongoing entitlement to use a parking space. Where parking spaces are shared by employees, the levy is reduced to €100 where the ratio of the number of employees to the number of parking spaces is two to one or more. Reductions in the levy are also provided for to take account of job-sharing, maternity leave and certain shift work.

Employers are required to deduct the levy from employees’ net wages or salary and to remit the levy to Revenue at the same time as they remit income tax deducted under the PAYE system.

The levy will apply to employer-provided parking facilities in the major urban centres of Cork, Dublin, Galway, Limerick and Waterford. The specific areas in which the levy will apply will be designated by order of the Minister for Finance following consultation with the five city councils.




1.18.7          Salary sacrifice agreements

TCA97 s118B      Section 118B TCA 97 defines a salary sacrifice agreement as meaning any arrangement under which an employee forgoes the right to receive any part of his or her remuneration under their terms of employment and in return his/her employer agrees to provide him or her with a benefit. Any amount of remuneration forgone by an individual under any salary sacrifice arrangement and not within certain permitted exceptions shall be deemed to be an emolument of the individual, and income tax shall be chargeable accordingly.

The section sets out certain exemptions from the charge to tax for salary sacrifice as follows:

(i)     Any salary sacrifice in relation to travel passes issued by an approved transport provider under s118(5A) TCA 97, and

(ii)    Any salary sacrifice in relation to shares appropriated to employees or directors under an approved profit sharing scheme, which shares are exempt from a charge to tax by virtue of s510(4) TCA 97 and bicycle scheme under s118 (5G).

Where the salary sacrifice relates to the exempt matters outlined above, and there is an arrangement or scheme in place under which the employee is compensated by the provision of the exempt benefit and a payment of compensation, then the entire salary sacrifice will be treated as an emolument.

Any salary sacrifice entered into in respect of a bonus or commission or other emolument arising to an individual after the end of the year of assessment shall not be exempt.

There is also a provision to catch employee benefits provided to spouses or dependants.

The above provisions apply with effect from 31 January 2008.




1.18.8          Employee share schemes

There are a number of schemes operated by employers whereby shares in the employer company are allocated to employees or directors, or whereby employees or directors are given options to acquire shares.

TCA97 s985A     Finance Act 2011 made several changes to share-based remuneration, in particular charging certain gains made by employees to the Universal Social Charge and to PRSI. It also brought share-based remuneration within the PAYE system and it will be treated in the same way as other benefits-in-kind (see paragraph 1.18.5).

However, the charge to PRSI (both employer and employee) will not apply where the share-based remuneration was the subject of a written agreement entered into between the employer and the employee before 1 January 2011. The new PRSI changes will, however, apply to share-based remuneration given under agreements entered into on or after 1 January 2011.

Clarification had been sought from Revenue on a number of issues arising from the Finance Act 2011 changes and in particular, more time was sought by employers to comply with their new obligations. In response, Revenue issued Revenue e-Brief No. 17/11 which contains details of certain transitional measures that apply to the collection of:-

—   income tax, PRSI and USC on share awards,

—   PRSI and USC on the exercise of Save As You Earn (SAYE) share options,

—   PRSI and USC on the appropriation of shares in Approved Profit Sharing Schemes (APSS),

—   PRSI on the exercise of non-SAYE share options.

Revenue also issued e-Brief No 24/11 dealing with other aspects of the taxation and PRSI treatment of share based remuneration as a result of the Finance Act 2011 changes.

(i)   Unapproved Share Option Schemes

TCA97s128
s128A

When a share option is exercised, an individual is charged to income tax under Schedule E for the year of exercise on the difference between the price paid (i.e., the option price) and the market value at that acquisition date, and not the market value on the date on which the option was exercised.

If the option is capable of being exercised more than seven years after its granting, Revenue reserved the right to tax the individual when the option was granted on any difference between the option price and the market value of the share on the date of grant.

Subsequently tax is also charged when the option is exercised, but credit is available for any tax paid at the time the option was granted.

In addition any amount assessable to Irish income tax is deemed to be part of the cost for capital gains tax purposes.

Income tax arising from the exercise of share options is, in general, payable under self-assessment in respect of the gain arising from share options

The income tax payable on the exercise of share options between 6 April 2000 and 28 March 2003 could, on election, have been deferred until 31 October following the year of disposal of the shares acquired by the exercise, or 31 October in the tax year following the tax year beginning seven years after the year of exercise, whichever is the earlier.

An election must be submitted by 31 October in the tax year following the year of exercise.

For options exercised in the period from 29 March 2003 to 29 June 2003 deferral of payment of income tax arising on the exercise of the option was not possible.

For share options exercised on or after 30 June 2003, the tax due (relevant tax) is payable within 30 days after the exercise of the share option. The option gain will be taxable at the higher rate of income tax for the year of exercise. Where, on application in writing, the Revenue Commissioners are satisfied that the individual is likely to be chargeable to income tax at only the standard rate for the year of assessment, payment may be calculated at the standard rate.

Each payment of relevant tax must be accompanied by a return. Interest will be charged on late payments on a daily basis. Relevant tax payable in respect of the exercise of an option will be taken into account in computing liability for the tax year in question but is not regarded as a payment of preliminary tax. The option gains must be reported in the annual income tax return.

In the case of share options exercised before 6 February 2003, payment of the income tax liability arising on the exercise of the share options, whether currently due or deferred, may be deferred where the market value of the shares acquired by the exercise of the share options has fallen below the amount of the income tax arising on exercise of the options when the income tax is due for payment.

On election, a payment on account equal to the market value of the shares at specified dates may be made by a specified date, with the balance of the income tax being deferred until the taxpayer, or his or her spouse, disposes of the option shares or any shares in a company.

There is no refund where income tax paid before 6 February 2003 exceeded the payment on account due under these rules. In addition, any other income tax liability arising from the exercise of share options (which does not qualify for the deferred payment on account arrangements) must have been paid or have been included in an instalment arrangement acceptable to the Collector-General. Where the requirements of the relief are not fully complied with, the amount of unpaid tax is reinstated. Tax unpaid at death shall be discharged by the Revenue Commissioners.

An election must have been made on or before 1 June 2003 in the form prescribed by Revenue to avail of these provisions.

The deadline for companies’ returns of information regarding share options is 31 March after the end of the tax year.

Returns of information are required from the Irish employer where the share options are granted to a non-resident person.

Finance Act 2011

Income tax on gains arising from the exercise of share options, known as ‘relevant tax on share options’ (RTSO) continues to be payable within 30 days of the exercise of an option and continues to remain outside of the PAYE collection system. Instead, the employee is responsible for payment of this tax, which should be paid when filing Form RTSO1 with the Collector-General. USC on such gains should also be paid within 30 days of the exercise of an option and be remitted with the Form RTSO1.

For USC purposes, Revenue considers gains on the exercise of share options to be relevant emoluments and therefore not chargeable to the 3% surcharge. See Revenue e-Brief No 24/11 for further details in relation to the operation of PRSI on share options, notional pay, vesting of shares/settlement and valuation of shares in private companies.

TCA97s128D      Restricted Shares

Shares acquired by employees on the exercise of option rights and under other employee share offer schemes may be subject to a restriction or “clog” where disposal is prohibited for a number of years. Revenue (see Tax Briefing 31, April 1998 and Tax Briefing 35, March 1999) recognised that a restriction on the sale of shares could be said to reduce the benefit acquired by the individual, particularly, for example, where the individual would like to dispose of the shares immediately but is prohibited. Revenue was prepared, in cases where there was a genuine restriction, to allow an abatement on the gain chargeable to income tax. However, this practice had no statutory basis, and Finance (No. 2) Act 2008 inserted s128D into the TCA 97 in order to put the existing Revenue practice on a statutory footing as follows:

Shares will be restricted if:

(i)     there is a written contract or agreement in place restricting the freedom of the director or employee holding the shares from assigning, charging, pledging as security for a loan or other debt, transferring or otherwise disposing of the shares for a period of not less than one year (“specified period”),

(ii)    the contract or agreement is in place for bona fide commercial purposes and does not form part of a scheme or arrangement of which the main purpose or one of the main purposes is the avoidance of tax,

(iii)   the shares cannot be assigned, charged, pledged as security for a loan or other debt, transferred or otherwise disposed of other than (a) on death, (b) on the occurrence of a reconstruction for the purposes of s584 TCA 97, under a scheme or arrangement affecting all of the ordinary share capital of the company, or (c) where sold under a general offer made to all holders of shares of the same class, and

(iv)   during the specified period, the shares are held in a trust established by the employer for the benefit of employees or directors or held under such arrangements as Revenue may allow.

The trust must be established in the State or in another EEA State and the trustees must be resident in the State or in another EEA State.

Section 128D TCA 97 will apply where:

(i)     a director or employee acquires shares in a company as the director or employee of that company or of another company,

(ii)    the shares are shares in the company employing the director or employee or in a company controlling such company, and

(iii)   at the time of acquisition, the shares are restricted shares.

Where the section applies, there is an abatement of the amount chargeable to income tax (as distinct from the charge to income tax) under schedule E or under Schedule D, dependent on the length of the specified period.

The abatement will operate by reducing the amount chargeable to income tax by a percentage as follows:








	
Number of years of restriction on sale

	Abatement percentage



	1 year
	10%



	2 years

	20%



	3 years
	30%



	4 years

	40%



	5 years

	50%



	over 5 years
	60%





In assessing the amount chargeable to income tax which is to be abated, the section provides that the market value is to be calculated without regard to the restriction placed on the shares.

The section also provides for certain consequences arising where there is an effective alteration of the restriction or the restriction itself is lifted. In effect, on the variation or lifting of the restrictions, Revenue may adjust the liability to tax at any time to ensure that the abatement will apply only for the actual period during which the restrictions existed.

For capital gains tax purposes, where s128D. TCA 97 applies and where the amount charged to income tax on the acquisition of the shares is treated as forming part of the consideration given by the director or employee for the acquisition of the shares for the purposes of s552 TCA 97, the deductible amount will be effectively the gain as abated.

Section 128D TCA 97 does not apply to shares acquired by a director or employee under approved profit sharing schemes, ESOTs, approved savings-related share option schemes or approved share option schemes.

Section 128D TCA 97 imposes obligations on employers or other persons granting shares to deliver a return on or before 31 March in the year of assessment following the year in which the following occurs:

(a)   that person awards restricted shares to a director or employee,

(b)   the restriction on the shares is varied or removed or the shares are disposed of.

Section 128D TCA 97 applies where a director or employee acquires restricted shares on the exercise of a right under s128 TCA 97. Where ss128 and 128D TCA 97 apply together, this will give rise to a reporting requirement for an employer under both ss128(11) and 128D(8) TCA 97.

TCA97 s128E      Forfeitable shares

Finance (No. 2) Act 2008 provided for the tax treatment of forfeitable shares as follows:

Forfeitable shares will exist where there is a written contract or agreement under the terms of which:

(i)     there will be a forfeiture of shares as and if certain circumstances arise or do not arise,

(ii)    as a result of the forfeiture, the director or employee will cease to have any beneficial interest in the shares,

(iii)   the director or employee will not be entitled to receive, directly or indirectly, consideration in money or money’s worth in respect of the shares on their forfeiture in excess of any consideration given by the director or employee for the acquisition of the shares, and

(iv)   the contract or agreement is in place for bona fide commercial reasons and not for the avoidance of tax.

The section applies where a director or employee acquires shares in a company as a director or employee of that company or of another company and, at the time of acquisition, the shares are forfeitable shares.

Where the section applies, any charge to income tax under Schedule E or, as the case may be, Schedule D, and PRSI and USC on the acquisition of the shares is to be computed by reference to the market value of the shares at the date of acquisition but without regard to any risk of forfeiture of the shares.

If, under the terms of the contract or agreement, the shares are forfeited, the director or employee will be deemed not to have acquired the shares in the year of assessment in which they had been acquired and any tax, PRSI and USC paid by the employee or director will be repaid subject to a claim being made by the director or employee within four years from the end of the year of assessment in which the shares are forfeited.

For capital gains tax purposes, it is provided that, where the shares have been forfeited, the amount of a loss accruing on the forfeiture of the shares will not exceed the amount of consideration given by the director or employee for the acquisition of the shares less any amount received by the director or employee on the forfeiture of the shares.

There is an obligation on a person who awards forfeitable shares to file a return with Revenue on or before 31 March in the year following the year of assessment in which the following occurs:

(i)   the person awards forfeitable shares to a director or employee, or

(ii)  shares awarded to a director or employee are forfeited.

The provisions apply with effect from 20 November 2008 in respect of shares acquired on or after that date.

Residence

Revenue guidelines (see Tax Briefing 31 – April 1998) provided that the liability to tax is determined by the residence position of the employee at the time the option is granted, although the legislation contains no such provision. However S128(2) confirms that a director or employee will be liable to tax under Schedule E in the year in which the gain is realised notwithstanding that he or she was not resident in the State on the date on which the right was granted.

If the employee is resident in Ireland at the date of grant, Revenue maintains that he is liable to income tax under s128 at the date of grant, if applicable, and at the date of exercise regardless of whether or not he is resident in Ireland at the date of exercise.

However, Revenue accepts that the reverse applies if the employee is granted an option prior to arriving in Ireland but exercises the option while resident in Ireland. In this instance, no Irish income tax liability arises upon exercise as long as there is no connection between the Irish employment and the granting of the option and there is no tax planning or avoidance involved.

Cross-border employees

Finance Act 2005 provided for the introduction of major changes to the taxation treatment in Ireland of unapproved share options acquired by cross-border employees prior to moving to Ireland. These provisions became effective following the signing of a Commencement Order on 5 April 2007.

Revenue published a Statement of Practice detailing how the rules will be implemented, and the key changes are as follows:

(i)    Options acquired on or after 5 April 2007 by overseas employees prior to moving to Ireland may be subject to tax on exercise.

(ii)    Double taxation relief applies to share options exercised on or after 1 January 2004.

(iii)   Changes have been made in relation to the capital gains tax base cost of certain shares acquired by mobile employees under an unapproved share option scheme.

Anti-avoidance

See (iii) Rights to Acquire Other Assets below for anti-avoidance provisions introduced by Finance (No. 2) Act 2008 aimed at preventing abuse when rights are exchanged.

(ii)   Approved Share Option Schemes (ASOS)

Finance Act 2011 abolished the income tax relief in respect of gains on the grant and/or exercise of share options under ASOS, in respect of share options granted and/or exercised on or after 24 November 2010. As a result, such gains will be liable to income tax, PRSI and the USC in the same way as gains on unapproved share options schemes see paragraphs 1.18.8 and 1.18.8(i).

TCA97 s519D      The main features of ASOS are as follows:

(a)    A company must apply in writing to the Revenue Commissioners for approval.

(b)   With regard to share options granted before 24 November 2010, employees were not chargeable (as was the case with an unapproved scheme) to income tax on the exercise of the option, but were instead chargeable to capital gains tax on the full gain (i.e., the difference between the amount paid for the shares and the amount received) on a disposal of the shares.

(c)    The director or employee must not dispose of the shares within three years of the grant date.

(d)   The scheme must be open to all employees and must provide that employees be eligible to participate in the scheme on “similar terms”. Under the “similar terms” rule the options may be granted by reference to remuneration, length of service or other similar factors.

(e)    The scheme must not contain features which would discourage qualifying employees from participating or have the effect of conferring benefits wholly or mainly on directors or higher-paid employees of the company.

(f)    In order to assist companies to retain key employees, the scheme may contain a “key employee” element where options can be granted which do not meet the “similar terms” conditions, provided at least 70% of the total number of shares over which rights are granted under the scheme in any one year are made available to all employees on “similar terms”. Employees cannot participate in both elements of the scheme in the same year.

(g)    Shares used in the scheme must form part of the ordinary share capital of the company and, in general, must not be subject to restrictions that do not apply to other shares of the same class.

(h)    The shares must be:

(a)   shares of a class quoted on a recognised stock exchange,

(b)   shares in a company which is not under the control of another company, or

(c)   shares in a company which is under the control of a company (other than a company which is, or if resident in the State would be, a close company within the meaning of
s430 TCA 97) whose shares are quoted on a recognised stock exchange.

(i)     An employee shall not be permitted to transfer his/her rights, but, where a person dies before exercising these rights, they must be exercised within one year of that person’s death.

(j)    The three-year holding period does not apply in the case of death.

(k)   The price at which the shares may be acquired is to be stated at the time the option is granted and is not to be less than the market value of the shares at that time or, if Revenue agrees, the price at such earlier times as it approves.

(l)     Any money expended by the company in setting up the scheme will be allowed as a deduction against profits or gains of the trade or as a management expense of the company.

(m)   The Revenue may also approve a scheme for a group of companies.

(iii)    Rights to Acquire Other Assets

TCA97 s128        The exercise of rights granted to employees and directors to acquire other assets (other than shares dealt with above) may also give rise to a charge to tax.

Finance (No. 2) Act 2008 provided for anti-avoidance measures aimed at preventing abuse when rights are exchanged. Prior to the Finance (No. 2) Act 2008, s128 TCA 97 provided inter alia that, where a right was assigned or released for consideration comprising another right, then that other right was not treated as consideration for the assignment or release, which would otherwise be treated as a chargeable gain under the section.

Finance (No. 2) Act 2008 provided that a person shall, in the case of a right granted by reason of the person’s office or employment, be chargeable to tax under s128 TCA 97 in respect of a gain realised by another person, if the person benefits directly or indirectly from the exercise, assignment or release of the right by the other person. A gain realised by another person also includes a nominee or bare trustee.

A charge to income tax will also arise on a gain realised by the exercise of an original right, where that right has been exchanged or assigned in consideration of another right.

The provisions of Finance (No. 2) Act 2008 apply with effect from 20 November 2008 and will apply to gains arising on or after that date from rights granted prior to that date.

(iv)    Convertible Securities

TCA97s128C       Finance Act 2008 provided specific rules for the tax treatment of convertible securities acquired by directors and employees by reason of their office or employment, on or after 31 January 2008.

Prior to Finance Act 2008, the income tax charge on the acquisition of a convertible security was based on the market value of the security at the date of acquisition. This did not reflect the reality of the director or employee acquiring a security plus a right to convert that security subsequently into a more valuable security. Finance Act 2008 rectified this by imposing an additional income tax charge on the occurrence of a number of events associated with such securities (including but not limited to conversion and disposal).

Employers are obliged to return information on employment-related securities when granted or when a chargeable event occurs. Penalties may be imposed where employers fail to make such returns or where they fraudulently or negligently make incorrect returns.

(v)    Share Subscription Schemes

Finance Act 2011 abolished the relief in respect of shares that are subscribed for on or after 8 December 2010.

TCA97 s479       Where an eligible employee of a qualifying company subscribed for eligible shares in the company, before 8 December 2010, he/she was entitled, in calculating the amount of his/her total income for the year of assessment in which the shares were issued, to a deduction of an amount equal to the amount of the subscription. The maximum lifetime deduction allowed for an employee was €6,350. Where the employee had previously been granted relief under s479 TCA 97 that was below this limit, the balance could be taken up in later years. The conditions for this relief was as follows:

(a)    The individual subscribed for the shares at not less than market value.

(b)    The deduction was granted for the tax year in which the shares were issued.

(c)    The individual took up new ordinary shares in the company.

(d)    The shares were issued in a company which was resident in Ireland and not resident elsewhere and incorporated in the State and was a trading company or a holding company.

(e)    Where the individual sells the shares within 3 years of the date of acquisition, any income tax relief granted is withdrawn by reference to the tax year in which it was originally given.

(f)    The relief will not be withdrawn where the employee ceases employment with the particular company, where he ceases to be a resident or where he ceases to be a full-time employee.

(g)   An amount equivalent to the tax deduction granted is excluded from the base cost of the asset in calculating capital gains tax liability on the sale of the shares.

(vi)    Approved Profit-Sharing Schemes (APSS)

TCA97 s509–18   In general, the purposes of APSSs are as follows:

(a)    To give companies a tax deduction, subject to certain restrictions, for the costs of providing shares for employees for the purposes of profit-sharing schemes and for the costs of running the schemes.

(b)    To give the recipient employee exemption from income tax on the grant to him of shares up to certain limits. However, the value of any share awards appropriated by the trustees to scheme participants will be subject to PRSI and USC from 1 January 2011. See Revenue e-Brief No 24/11 for more details on relation to salary forgoing, (sacrifice) responsibility for deduction and payment of USC and PRSI and limits on appropriated shares.

(c)    To grant the employee favourable income tax treatment on any growth in the value of the shares.

The main features of such schemes are:

(a)    The scheme must be established under a trust deed and the scheme and trust deed must be approved by Revenue authorities.

(b)    The costs to a company in setting up a scheme, in providing shares for employees under a scheme and the running costs thereof are, subject to certain limitations, tax-deductible.

(c)    Although trustees must hold the shares, they are appropriated to employees. An employee is exempt from income tax on shares received to the value of €12,700 in a tax year.

Subject to certain conditions, this may be increased, on a once-off basis, to €38,100 in respect of shares which previously had been held in an ESOT as security for borrowings by the ESOT. In particular the shares in question must have been so held in the ESOT for a minimum period of 10 years. With effect from 31 January 2008, Revenue has the discretion to reduce the 10-year holding period where circumstances are appropriate.

Trustees are not liable to capital gains tax on the appropriation of shares or on the sale of shares on the open market to the extent that such proceeds are used to repay monies borrowed by those trustees including the payment of interest on such borrowings.

An individual who has already had an appropriation of shares under the terms of an approved profit-sharing scheme from his/her employer company in a particular year can avail of another appropriation under the terms of a second company’s scheme in the same year, where the first company has been taken over by the second company. This will be allowed only in the year of the take over and will be subject to the existing annual limits of €12,700/€38,100 applying to the aggregate value of the shares appropriated under both schemes.

(d)    The employee must hold the shares for more than three years in order to avoid an income tax penalty. If the shares are sold within three years, income tax is charged at 100% of the value of the shares at the date of assignment.

If within the three-year period the employee ceases to be an employee of the company, or has reached pensionable age as defined in s2, Social Welfare (Consolidation) Act 1993, income tax is charged at 50% of the value of the shares.

However this holding period will not apply where shares pass or are transferred from an employee share ownership trust (ESOT) to an approved profit-sharing scheme (APSS) provided the following conditions are met:

(i)     immediately prior to the transfer, the ESOT had held the shares for at least three years; and

(ii)    the participating employee must have been a beneficiary of the ESOT for the three-year period ending on the date on which the shares are transferred.

Where the conditions are met, the participant will be able to dispose of his or her shares without any income tax implications immediately he or she receives them through the APSS.

Where the shares are held for a period of less than three years in an ESOT, the holding period in the APSS for the exemption to apply will be reduced proportionately.?

(e)    Scheme shares may, subject to certain conditions, be subject to a restriction imposed by a company’s Articles of Association requiring employees to dispose of shares on leaving the company.

(f)    A disposal of shares is treated as a disposal by the employee for purposes of capital gains tax. Any amount assessed to income tax is not deducted in computing capital gains.

(g)    While the trustees hold the shares the employee is absolutely entitled to the shares as against the trustees and he is also entitled to any dividends which arise thereon.

(h)    Participation in the scheme is determined on the following basis:

(i)     Participation in the scheme is open to every full-time director or full-time and part-time employee chargeable to tax under Schedule E who has been such for a qualifying period (which must not exceed 3 years).

(ii)    Shares may be appropriated only to an individual who, at the time, is (or was within the preceding 18 months or 15 years, where certain conditions are met) a director or employee.

(iii)    Shares may not be allotted to any individual who has a material interest (more than 15 per cent of the ordinary shares) in the company where it is a close company.

(iv)   All participating directors or employees must be eligible to participate on similar terms.

(i)    The shares must be ordinary shares of the company and must be quoted on a recognised stock exchange, or, if not so quoted, be shares in a company which is either controlled by a company whose shares are so quoted or be shares in a company not under the control of another company.

(j)     An APSS may not be approved by the Revenue Commissioners unless they are satisfied that it is not intended solely to confer benefits on the directors and higher-paid employees of a group of companies. In addition, the Commissioners may not approve an APSS if they consider that there are features in the scheme which would act as a disincentive to employees of the company to participate in the scheme.

(k)    The Revenue Commissioners may withdraw approval for an APSS where companies fail to make the required returns of information.

Finance Act 2002 included a number of provisions to ensure that the transfer and appropriation of securities other than ordinary shares to the participants of an APSS, in the case of certain takeovers, takes place in a way which preserves the tax benefits of the participants.

Finance Act 2010 provided that with effect from 4 February 2010:

(i)     the Revenue Commissioners will not approve a profit sharing scheme unless they are satisfied that there are no arrangements, as defined, in place that provide for loans to be made to employees eligible to participate in the scheme, and

(ii)    shares appropriated to employees cannot be shares in certain service companies.

(vii)  Employee Share Ownership Trusts (ESOT)

An ESOT is effectively a mechanism where a company can store shares for long periods up to a maximum of 20 years. They are designed to work in conjunction with profit-sharing schemes in that shares can be released from the ESOT each year into the company’s profit-sharing scheme.

TCA97 s519        The main features of ESOTs are as follows:

(a)    The ESOT must be established by a company (the founding company) which must not be controlled by another company, and the founding company has the option of selecting the companies it wants to include in the ESOT.

(b)    Three alternative forms of trustees are provided for, i.e., majority employee representation, a paritarian trust with equal company/employee representation or a single corporate trustee with equal company/employee representation on the board of directors.

(c)    All employees and certain full-time directors (who work at least 20 hours per week) of the founding company or a group company who have been such for a qualifying period of not more than three years, and are chargeable to tax under Schedule E, must be eligible to be beneficiaries under the ESOT. However, a company at its discretion may include other employees, e.g., foreign-based employees.

(d)    Former employees and directors (within 18 months of their departure or 15 years where certain conditions are met) may also be included.

(e)    Employees and directors cannot be beneficiaries if they have, or had within the previous 12 months, a material interest (i.e., 5% of the ordinary share capital) in the company.

(f)    The functions of the trustees must be to acquire shares in the founding company (out of either contributions from the company or borrowings) for distribution to beneficiaries.

(g)    Shares must be transferred to beneficiaries by the trustees within 20 years of their acquisition by the trustees.

(h)    Sums of money received by the trustees (e.g., from the founding company, dividends, etc.) must be spent, normally within 9 months, on one or more qualifying purposes. The trustees are exempt from income tax arising on such income, if and to the extent that the income is spent by the trustees within the qualifying period, for one or more qualifying purposes. The trustees will, however, not be entitled to any tax credit in relation to exempt dividends.

(i)    Shares or sums (or both) must be offered to all beneficiaries of the ESOT and the transfers be made at the same time on similar terms.

(j)    An ESOT may not be approved by the Revenue Commissioners unless they are satisfied that it is not intended solely to confer benefits on the directors and higher-paid employees of a group of companies.

(k)    Section 18 Finance Act 2005 provided that certain payments made by an ESOT to beneficiaries will be treated as distributions, subject to the deduction of dividend withholding tax at source, where there is an associated approved profit-sharing scheme.

(l)    The Revenue Commissioners may withdraw approval for an ESOT where companies fail to make the required returns of information.

The reliefs available are as follows:

(i)     A company may claim a deduction for corporation tax purposes for:

(a)   the costs (legal, etc.) of setting up an approved ESOT, and

(b)   contributions to the trustees of an approved ESOT where the company, or a company it controls, has employees who are beneficiaries under the ESOT and the contributions are expended by the trustees during the “expenditure period” on one or more “qualifying purposes”.

(ii)    Dividends received by trustees of an approved ESOT in respect of securities held by them will not be liable to the surcharge under s805 TCA 97 in respect of undistributed income.

(iii)   The transfer of securities by the trustees of an approved ESOT to trustees of an approved profit-sharing scheme will be exempt from capital gains tax in respect of any chargeable gain arising on such transfer.

(iv)   Trustees will be exempt from capital gains tax on any gains from the sale of securities on the open market, if and to the extent that such proceeds are used to repay monies borrowed by the trustees, including the payment of interest on such borrowings.

(v)    The payment of money or the transfer of securities by the trustees to the personal representatives of a deceased beneficiary of the trust, exempt from tax. The exemption is in respect of capital gains tax on the trustees and income tax on the personal representatives and is conditional on the deceased beneficiary having been a participant in an approved profit-sharing scheme through which the securities would have passed to him/her had he/she lived.

(m)   With effect from 1 January 2011, shares in an ESOT will be subject to PRSI and USC when they have been passed on to the Approved Profit Sharing Scheme trustees by the ESOT at the time of appropriation of the shares to the scheme participants.

Finance Act 2002 included a number of provisions to ensure that the transfer and appropriation of securities other than ordinary shares to the participants of an ESOT, in the case of certain takeovers, take place in a way which preserves the tax benefits of the participants.

(viii) Save As You Earn (SAYE) Share Schemes

TCA97 s519A
Sch12A

There are two aspects to this scheme – an approved savings-related share option scheme and a certified contractual savings scheme. The latter scheme is used to fund the purchase of shares allocated to employees under the former scheme.

In brief the SAYE scheme allows employees to save a part of their after-tax salaries – between €12 and €500 per month over a three-year period – and at the end of this period the savings can be used by the employees to purchase shares in their employer’s company. The upper limit of €500 was increased from €320 in respect of contributions made under a scheme entered into on or after 1 February 2008.

The shares can be purchased at a discount of 25% of their market value at the beginning of the three-year savings period. No charge to income tax arises on the purchase at this discounted price.

With effect from 1 January 2011, any gains on options exercised at the end of the contractual savings term will be liable to PRSI and USC at the time of exercise. See Revenue e-Brief No 24/11 for further details in relation to the charge to USC on both grant and exercise, payment of the USC, PRSI, and bonus/interest earned.

TCA97 s519A     Where an individual obtains a right to acquire shares in his/her employing company or a group company, no tax will be chargeable in respect of the receipt or exercise of that right except in certain circumstances where the option is exercised within 3 years of being obtained.

TCA97 s519B      The cost of establishing a savings-related share option scheme is allowed as a deduction for corporation tax purposes.

Any terminal bonus or interest earned on an individual’s savings is exempt from tax, including DIRT.

TCA97 s519C     Contractual savings schemes must be with “qualifying savings institutions” as listed.

TCA97 Sch 12A  Certain conditions must be complied with in order for a savings-related share option scheme to be approved by the Revenue Commissioners. These conditions govern the type of company eligibility, type of shares, exercise of rights, acquisition of shares and the share price.




1.18.9          Treatment of unpaid remuneration

TCA97 s996        Remuneration which is allowed as a deduction in computing the Schedule D profits of an employer, but which has not been paid within 6 months of the end of his accounting period, is deemed to have been paid on the last day of the accounting period. This remuneration is, therefore, subject to the PAYE regulations regarding the collection of tax and the charging of interest on unpaid PAYE.




1.18.10        Credit for directors’ PAYE

TCA97 s997A     Section 13 Finance Act 2005 provided that, in the case of controlling directors of a company (that is those who on their own or with others control more than 15% of the ordinary share capital of a company), a credit for tax deducted from emoluments paid to them by the company will not be given unless there is documentary evidence that the tax has been remitted to the Collector-General. Any tax remitted by a company will in the first instance be treated as deducted from other employees, and any tax remitted in respect of the controlling directors will be treated as deducted from each director in the same proportion as the emoluments paid to each director bears to the aggregate amount paid to all such directors.

However, the credit for PAYE tax remitted cannot exceed the PAYE tax actually deducted from a director’s emoluments.




1.18.11        Payments in connection with the commencement of employment

Whether payments in connection with the commencement of an employment (commonly referred to as “inducement payments”) are taxable under Schedule E as an emolument of the new office or employment depends on the facts of each particular case. Generally, it may be said that the payment will be an emolument of the new employment where the payment is made under the terms of a contract of service or is in effect made in consideration of future services to be rendered to the new employer. The payment may not be taxable, however, where it can be shown that the payment is in fact compensation for the loss of some right as a result of taking up the new employment.




1.18.12        Payments on retirement or removal from an employment

TCA97 s201       Where a payment not otherwise chargeable to income tax is made in connection with the termination of an office or employment, tax is to be charged only on the excess of the payment over the higher of (i) the basic exemption (ii) the additional exemption and (iii) the standard capital superannuation benefit.

(i) Standard Capital Superannuation Benefit (SCSB)

The SCSB is calculated by the following formula:

[image: Formula]

where:

A = One year’s average of the remuneration for the last 3 years of service.

N = Number of complete years of service.

L = Any tax-free lump sum received or receivable under an approved superannuation scheme.

(ii) Basic Exemption

With regard to payments made on or after 1 December 1998, the basic exemption is £8,000/€10,160 together with £600/€765 for each complete year of service in the employment in respect of which the payment is made.


(iii) Additional Exemption

In addition, the basic exemption may be increased by an additional €10,000 with effect from 1 January 2002 in a case where an individual is not a member of an occupational pension scheme or irrevocably gives up his right to receive a lump sum from such a scheme. If an individual receives or is entitled to receive a pension lump sum, then the additional exemption is reduced by the amount of the pension lump sum. The additional exemption may be claimed by an individual every ten years and approval must be obtained from the Inspector of Taxes before it can be paid without the deduction of PAYE.

TCA97 s201(8)    Limits

Finance Act 2011 provided for a lifetime aggregate tax free limit of €200,000 in respect of ex-gratia termination payments, with effect from 1 January 2011. This €200,000 limit is reduced by any exempt payments which an employee may have previously received. Retraining payments of up to €5,000 (see para 1.18.13) are excluded from this limit as are payments made on account of the death, injury or disability of the employee.

TCA97 Sch3
Para 10

Top Slicing Relief

Tax payable on the termination payment is the lower of the following:

(i)     Income tax calculated on the basis of treating the lump sum (after deducting the exempt amount as mentioned above) as extra income earned in the year of assessment in which retirement, termination etc. occurs, or

(ii)    Income tax calculated on the basis of taxing the lump-sum payment (after deducting the exempt amount) at a rate obtained by dividing the total tax payable for the three years of assessment (for the tax years 2005 et seq.) immediately prior to the year of retirement or termination etc. by the taxable income of those three years. The extra tax payable on this basis is expressed by the formula (Top Slicing):

[image: Formula]

where:

P = The lump-sum payment after deduction of the exempt amount.

T = Tax liability on income of the previous three years of assessment.

I = Taxable income of the previous three years of assessment.

In Tax Briefing (Issue 67) Revenue state that in joint assessment cases they now accept that Top Slicing Relief may be calculated by reference to either:

(a)    the joint total incomes and tax payable of both spouses

or

(b)    only the total income and tax payable of the spouse in receipt of the termination payment;

whichever is more favourable to the taxpayer.

This will not apply where a married couple have elected to be treated as not married for tax purposes under s1016 TCA1997.

Reporting Requirement

TCA97 s201        Section 19 Finance Act 2005 introduced new reporting requirements, with effect from 25 March 2005, in relation to payments made on death or on account of injury or disability. Where an exemption from taxes is claimed, the person by whom the payment was made must deliver to the Inspector of Taxes, not later than 46 days after the end of the year of assessment in which the payment was made, the following particulars:

(a)   The name and address of the person to whom the payment was made.

(b)   The PPS number of the person who received the payment.

(c)   The amount of the payment.

(d)   The basis on which the payment is not chargeable to tax indicating, in the case of a payment made on account of injury or disability, the extent of the injury or disability as the case may be.

See section 1.23.11 Compensation payments under employment law.




1.18.13        Retraining and redundancy

TCA97 s201        Finance Act 2008 provided an additional exemption of up to €5,000 for each eligible employee who has more than two years, full-time continuous service where an employer bears the cost of retraining workers as part of a redundancy package and it is made available to all eligible employees.

The retraining must be designed to improve skills or knowledge used in obtaining employment or setting up a business, and the course must be completed within six months of the employee being made redundant.

The exemption applies in respect of retraining made available on or after 13 March 2008. It will not apply to spouses or dependants of the employer, and the employees must avail of the retraining rather than receive cash.




1.18.14        Exemptions

Some exemptions from the charge to tax under Schedule E include:

(a)    Payments made in connection with the termination of an office or employment by the death of the holder or made on account of injury to or disability of the holder.

(b)    Payments from pension schemes where the contribution by the employer was assessed as emoluments.

(c)    Payments to approved pension schemes.

(d)    Certain allowances to members of the Defence Forces.

(e)    Allowances to widows of members of the British Armed Forces in respect of children.

(f)     Allowances under certain Army Pension Acts.

(g)    Children’s allowances under Social Welfare Acts.

(i)     Payments to consular representatives.

(j)     Scholarship income. (A benefit-in-kind may arise in certain circumstances.)

(k)    Statutory redundancy payments.

(l)     Certain payments in respect of thalidomide children.

(m)   Lump-sum payments made to employees under certain company restructuring schemes involving agreed pay restructuring.

(n)    Payments to certain officers of the State as compensation for the extra cost of having to live outside the State in order to perform their duties.




1.18.15        Interest on PAYE repayments

Under changes introduced in the Finance Act 2003 and brought into effect on 1 November 2003, interest is payable on some categories of PAYE repayments as follows:

•  Where the repayment arises because of a mistaken assumption of the law by Revenue, interest will be due for the period commencing on the day after the end of the tax year to which the repayment relates and ending on the date on which the tax is repaid.

•  Where the taxpayer has made a valid claim to a repayment of tax overpaid for whatever reason, interest will be due for the period commencing on the day which is six months after the date on which the valid claim is made and ending on the date on which the tax is repaid.

Claims made after 31 December 2004 must be made to the tax office within 4 years of the end of the tax year to which they refer.




1.18.16        PAYE – electronic and telephone communications

TCA97 Ch6
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Finance Act 2005 contained enabling legislation to facilitate theextension to PAYE taxpayers of Revenue On-Line Service (ROS). This enables PAYE taxpayers who register to file returns electronically and to avail of a range of electronic self-service options in relation to their tax affairs. PAYE Anytime is the interactive ROS facility for employees but certain persons may have to register for and use the full ROS facility. For security purposes registration is required and Revenue issues a Revenue PIN to access the service.

In addition, in the context of an enhanced telephony service, a limited number of the self-service options are also available to PAYE taxpayers through an automated telephone system and via use of mobile phones if the employee has registered to use this facility.

PAYE taxpayers using the extended ROS system have the following self-service options available to them:

•      View tax records

•      Amending personal details, e.g., change of address;

•      Amending tax credit details;

•      Claiming additional tax credits;

•      Re-allocating tax credits between employments;

•      Re-allocating tax credits between spouses;

•      Claiming repayments and making payments;

•      Declare additional income

•      Apply for refunds

•      Track correspondence submitted to Revenue.

•      Requesting balancing statements;

•      Requesting forms and leaflets.

An automated telephonic self-service facility enables PAYE taxpayers to order forms and leaflets and claim low-risk tax credits.

Both the electronic and telephone self-service are available to PAYE taxpayers on a secure basis, 24 hours a day, 7 days a week.

The legislation provides that the Revenue Commissioners may make automatic repayments of tax to PAYE taxpayers where they are satisfied on the basis of the information available to them that tax has been overpaid.

The normal requirement that claims for personal reliefs should be accompanied by a return of income will, in general, not apply where the claim is in relation to a relief to be used in the operation of PAYE or is in relation to a repayment of tax deducted under PAYE.

The requirement that a claim to repayment of tax must be the subject of a valid claim is being eased in relation to tax deducted under PAYE. In future, the Revenue Commissioners will be able to make automatic repayments of tax deducted under PAYE where they are satisfied on the basis of the information in their possession that tax has been overpaid.

TCA97 s886A     A statutory obligation similar to that which applies to taxpayers in relation to business records will apply to taxpayers wishing to make claims to tax reliefs to keep and preserve, for a minimum of 6 years, any supporting documentation. The obligation to keep and preserve documents can be satisfied by retention of the information in them. The Revenue Commissioners will be able to subject any claim to detailed examination within a 4-year period and may call for any necessary documentation (either the originals or photocopies), of which copies or extracts may be made. There are considerable penalties for failure to comply with these obligations.

Where a Tax Inspector, under Regulation 37 of the PAYE Regulations, decides to issue a statement of liability to an employee rather than raising an assessment, the statement is, where the Inspector so directs and notifies the employee at the time, to be treated as if it were an assessment. The provisions of the TCA 97 relating to appeals against assessments and collection of the tax charged in an assessment will also apply to the statement.






1.19         Deeds of Covenant


TCA97 s792        A deed of covenant is a legal instrument by which a person binds himself to make periodic payments of income to another person. The advantage to be derived from such a deed is that it enables the covenanter to divest himself of part of his statutory income by transferring it to the covenantee.

Any amount can be paid under a deed of covenant; however, only covenants in favour of certain individuals qualify for tax relief, provided the covenant is capable of lasting more than 6 years.

The covenanter’s total income is reduced by the gross amount which he covenants to pay. The payments are made under deduction of tax at the standard rate, currently 20%. The covenantee is able to obtain the benefit of his personal reliefs and tax credits (to the extent that these are not covered by other income) against the income received under the covenant, and, depending upon the amount of the gross payment, receive a repayment of the tax deducted or obtain a tax credit available for offset against his liability.

It should be noted that any express power contained in the covenant which enables the covenanter to revoke the covenant of his own accord will deprive it of its effectiveness as a method of saving tax.


1.19.1          Covenants – in favour of individuals

The tax status of covenants is set out below.

TCA97 s794        Minor children

Covenants in favour of the covenanter’s own minor children are ineffective for tax purposes.

Unrestricted tax relief can be claimed on covenants in favour of permanently incapacitated minors, other than from parents to their own minor incapacitated children. (A minor for this purpose is an unmarried individual under 18 years).

TCA97 s792       Covenants to adults (persons aged 18 or over)

•  Unrestricted tax relief can be claimed on covenants in favour of permanently incapacitated adults.

•  Tax relief can be claimed on covenants in favour of adults aged over 65, but the relief is restricted to 5% of the covenanter’s total income, i.e., gross income less certain deductions such as expenses, capital allowances, etc.




1.19.2          Covenants – other than those in favour of individuals

Relief for covenants for the conduct of research, teaching of natural sciences, promotion of human rights and payments to universities and other approved bodies for research in, or teaching of, approved subjects was repealed by s45 Finance Act 2001. Relief now applies under “Donations to Approved Bodies”. (Please see section 1.3.22)










1.20         Capital Allowances


Capital allowances are granted for “chargeable periods” – accounting periods in the case of companies liable to corporation tax and years of assessment in the case of other persons liable to income tax. All capital allowances are granted by reference to events occurring in an accounting period (companies) or in a basis period for a year of assessment (other persons).

The various conditions attached to the availability of capital allowances differ depending on the nature of the expenditure, whether the investor is using the asset in their trade and whether they are an owner occupier or a passive investor. Passive investors in particular are subject to a number of restrictions which limit the off-set of capital allowances against non-rental income – see section 1.20.36.


1.20.1          Wear-and-tear allowance

(i)    Plant and machinery

TCA97 s285        This is an allowance for the wear and tear of plant and machinery in use for the purpose of a trade, profession, vocation, or employment at the end of a basis or accounting period. The allowance is calculated by reference to the cost of the item less grants.

The rates of wear-and-tear allowance applying to plant and machinery are as follows:



	Expenditure Incurred

	
Rate

	
Basis




	
Before 01/01/01
*


	
15%

	
Straight Line




	
01/01/01 – 03/12/02

	
20%

	
Straight Line




	
04/12/02 onwards

	
12.5%
**


	Straight Line




* See earlier editions for more details

** However, the 20% rate applied in the case of plant and machinery acquired under the terms of a binding contract evidenced in writing before 4 December 2002 and in respect of which capital expenditure was incurred on or before 31 January 2003. See previous editions of this text for further information.

TCA97 s291        Plant and machinery includes computer software or the right to use such software for the purposes of a trade – see below.

(ii)    Motor vehicles

TCA97
s373–6

The rate of wear-and-tear allowances which is applied to motor vehicles other than cars in use in a taxi or car hire business is as follows:



	
Expenditure Incurred

	
Rate

	
Basis




	
Before 01/01/01

	
20%

	
Reducing Balance




	
01/01/01 – 03/12/02

	
20%

	
Straight Line




	
04/12/02 onwards

	
12.5%
**


	
Straight Line





* However, the 20% rate applied in the case of motor vehicles acquired under the terms of a binding contract evidenced in writing before 4 December 2002 and in respect of which capital expenditure was incurred before 31 January 2003.

(a)    Cars purchased after 1 January 2007 but before 1 July 2008

The wear-and-tear allowance on new and second-hand cars purchased during accounting periods ending on or after 1 January 2007 for companies and income tax basis periods ending on or after 1 January 2007 for individuals is computed as though the cars had cost €24,000, i.e., the “specified amount”. (See Chart 9 for previous specified amounts.)

(b)    Cars purchased on or after 1 July 2008

TCA97 s380L      Finance Act 2008 introduced a new scheme of capital allowances for business cars which seeks to limit the availability of allowances by reference to the carbon emission levels of cars. Cars are categorised by reference to carbon dioxide (CO2) emissions as follows:



	Category A Vehicles
	Category B/C Vehicles
	Category D/E Vehicles
	Category F/G Vehicles


	0–120 g/km
	121–155g/km
	156–190g/km
	191g/km + 




For cars in Categories A/B/C, the cost of the car for capital allowances purposes will be an amount equal to the specified amount, i.e., €24,000, regardless of the cost of the car.

For cars in Categories D/E, the cost of the car for capital allowances purposes will be:

•      50% of the retail price of the car where that retail price is less than or equal to the specified amount (i.e., €24,000), or

•      50% of the specified amount (i.e., €24,000) where the retail price is greater than the specified amount.

No capital allowances are available for cars in Categories F/G.

In the event of a disposal of a car on which capital allowances have been claimed under the new regime outlined above, appropriate adjustments will be required in the calculation of any balancing allowance/charge.

Note that the provisions of Part 11C of TCA will not apply where an allowance for a vehicle is increased under s285A TCA (acceleration of wear and tear allowances for certain energy efficient equipment) see paragraph 2.13.

(iii)    Taxis and cars on short-term hire

TCA97 s380P      The rate of wear and tear applying to taxis and cars on short-term hire is 40% on a reducing-balance basis. The restriction by reference to the cost of €24,000, i.e., the “specified amount” etc., does not apply to these cars.





1.20.2          Transmission capacity rights

TCA97
s769A–F

Finance Act 2000 introduced a scheme of allowances for expenditure incurred on or after 1 April 2000 on the purchase of long-term rights to use advanced communications infrastructure. Capital allowances are also available in respect of investments in the physical infrastructure such as cabling and equipment. The allowances apply to long-term rights to use wired, radio or optical transmission paths for the transfer of data and information. These rights, known as indefeasible rights of use, typically span periods of 10 to 25 years. The legislation provides that expenditure incurred by a company on such rights can be written off over the life of the agreement relating to the use of the rights subject to a minimum write-off period of 7 years. The normal balancing allowance/balancing charge provisions apply where there is a sale of part or all of the rights or where the rights otherwise come to an end.

Any capital expenditure incurred on or after 6 February 2003 in respect of licences issued on or after that date by the Commission for Communications Regulation under:

(a)    the Wireless Telegraphy Acts 1926 to 1988, or

(b)    the Postal and Telecommunications Services Act 1983 are not eligible for the allowance.

Finance Act 2003 also contained anti-avoidance provisions to prevent entitlement to the allowance being artificially created as respects sales of capacity rights within groups of companies where the allowance was not properly due.




1.20.3          Capital allowances for computer software

TCA97 s288        Finance Act 2000 introduced a number of changes to clarify the position relating to balancing allowances and charges in cases where a licence or right to use computer software is granted to another person but the computer software itself is retained by the person granting the licence or right to use.

The legislation, in effect, treats the grant of a licence or right to use computer software and the computer software itself as two separate assets for capital allowances purposes.

The legislation provides that only a portion of the tax written-down value of the original cost of developing or acquiring the computer software concerned is attributed to the software which remains undisposed of. Similar apportionment of the original capital expenditure incurred and of the allowances already made, before the grant of the licence or right to use, is provided for in the section.





1.20.4          Accelerated capital allowances for energy-efficient equipment for companies

TCA97 s285A     See section 2.13.




1.20.5          Balancing allowances and charges – plant and machinery

(i)   General

TCA97 s288        Balancing allowances and/or charges may arise when one or more of the following events occur in a period:

(a)   an item of plant and machinery on which initial or writing-down allowance was granted is sold (see earlier editions for meaning of initial allowance); or

(b)   such an item ceases permanently to be used for the purposes of the trade or profession; or

(c)   the trade or profession ceases.

TCA97 s289        Where the sale proceeds realised on an item are less than its written-down value a balancing allowance arises on the difference.

Where the sale proceeds exceed the written-down value a balancing charge arises on the difference. With effect from 1 January 2002, a balancing charge will not arise in respect of plant and machinery where the disposal proceeds are less than €2,000. This does not apply where the disposal is to a connected person.

The balancing charge cannot exceed the aggregate of initial and wear-and-tear allowances previously obtained on the item. For purposes of computing balancing allowances and charges, the treatment of grants obtained on the purchase of an item will depend on whether the grants were taken into account in calculating wear-and-tear and/or initial allowances in the first instance. Where the grants were ignored in the first instance, they are treated on disposal of the item as capital allowances obtained and are deducted from the written-down value. The calculation of the balancing allowance or charge is made by reference to the resultant figure. In a case where this resultant figure is negative, it is administrative practice to confine the balancing charge to the amount of the sale proceeds arising on the disposal. In situations where the grants have been deducted in computing wear-and-tear and/or initial allowances, the written-down value will reflect the deduction and the balancing charge arising on the disposal will be confined to the amount of the sale proceeds. The overriding limit on the balancing charge continues to be the aggregate of initial and wear-and-tear allowances previously obtained on the item.

(ii)    Transfers at written-down values

Subject to certain conditions items qualifying for capital allowances may be transferred for tax purposes at their tax written-down values.  In this way no balancing allowance or charge arises on the transfer. In computing a balancing allowance or charge on a subsequent disposal by the transferee, the allowances claimed by the transferor are taken into account.

TCA97               With effect from 6 February 2003, the provision whereby a balancing

s289(6)(A)          charge can be postponed where plant and machinery is gifted or sold at an undervalue will not apply where the donor/transferor is not a company and the recipient/transferee is a company.

Where both parties are connected for the purposes of the TCA 97, the provision of transferring at tax written-down values will continue to apply.

(iii)   Withheld balancing charge

TCA97 s290        A taxpayer may, for tax purposes, elect to reduce the cost of the replacement of an item by any balancing charge arising on the disposal of the item. When the replacement is disposed of, any balancing allowance or charge arising will take account of the balancing charge previously withheld.




1.20.6          Writing-down allowance – industrial buildings

TCA97 s272        This is an allowance granted to a person who at the end of a basis or accounting period holds the “relevant interest” in an industrial building (as defined) in use for the purpose of a trade carried on by him.

The allowance is granted at 4% per annum of the capital expenditure incurred on the construction of industrial buildings exclusive of grants. (See Chart 38 for allowances claimable in earlier years and special rates applying to farm buildings and hotels.)

Where free depreciation had been claimed prior to 1 April 1992, the 4% allowance applied to the balance of expenditure not claimed by means of free depreciation.

TCA97 s279        A purchaser of a qualifying building may claim the allowance (where applicable) provided that the previous owner(s) does not claim allowances and it was acquired within two years (previously one-year) of first use to sales taking place on or after 14 October 2008. The amount in respect of which allowances may be claimed depends on whether or not the seller is a person who carries on a trade of the construction of buildings.

Where the expenditure on the construction was incurred by a non-builder, the person who acquires the building is deemed to have incurred construction expenditure on the date the purchase price is payable equal to the lower of:

(a)   the actual construction expenditure, or

(b)   the net price (as defined) paid by him.

 If the seller is a builder, allowances may be claimed on the net price, which in effect includes part of the builder’s profit.

The net price paid is:

[image: Formula]

where:

B = the purchase price

C = the construction expenditure

D = the site cost

TCA97 s268       The allowance covers expenditure on laboratories used wholly or mainly for mineral analysis in connection with the exploration for, or the extraction of, minerals (including oil and natural gas).




1.20.7          Balancing allowances and charges – industrial buildings

TCA97 s274        In general, these follow on the same lines as for plant and machinery. No balancing allowance or charge can arise as a result of any event occurring more than 50 years after the building was first used, where the expenditure on the building was incurred prior to 16 January 1975. Where the expenditure was incurred on or after 16 January 1975, the period is 25 years. In the case of hotels, the period is 50 years for expenditure incurred in the period 30 September 1956 to 31 December 1959, 10 years in the period 1 January 1960 to 25 January 1994 and 7 years in the period 26 January 1994 to 4 December 2002 (subject to transitional arrangements which may extend the qualifying period to 31 July 2008). The period is 25 years for all subsequent periods.

No balancing allowances arise on the sale of an industrial building where the seller and buyer are connected with each other or it appears that the sole or main object of the transaction was to obtain the balancing allowance.




1.20.8          Lessors

TCA97 s403        In general lessors deriving income from the leasing of plant and machinery or industrial buildings are entitled to the same capital allowances as those who purchase and use such items in their own businesses.

Section 403 TCA 97 provides for a leasing ring-fence, under which losses incurred in the leasing of plant or machinery may not be used to shelter non-leasing income. Under the section, leasing is regarded as a separate trade, and any losses arising from an excess of capital allowances over gross leasing receipts in that trade may not be set off against non-leasing income. In addition to the general  ring-fence in s403, s404 TCA 97 applies a second ring-fence in respect of leases that do not have a broadly even spread of payments over the term of the lease, often referred to as “balloon” leases. Losses from such leases cannot be taken outside of the single lease. These rules were modified by Finance Act 2006 so as not to have an unduly adverse impact on companies that carry on a trade that consists primarily of leasing.

Finance Act 2006 provided that losses and capital allowances may be offset against a wider range of income. This applies to a company if the activities of the company or group of which it is a member consist wholly or mainly of the leasing of plant or machinery, and not less than 90% of the activities of the company consist of a combination of leasing plant and machinery and providing loans to fund the purchase of, or providing leasing expertise in relation to, plant or machinery of the type of asset that it leases. Such a company will be allowed to set losses and capital allowances from leasing against income from such activities.

Finance Act 2006 ensures that the leasing of a master film negative is subject to the s403 TCA 97 ring-fence.

Balloon leasing ring-fence

TCA97 s404        Finance Act 2006 made a number of changes to s404 TCA 97.

It provided that a lease denominated in a foreign currency that fails the requirement to have an even spread of lease payments by reason only of exchange rate fluctuations will not be subject to the ring-fence.

The ring-fence was modified in the case of long-term leases so that losses and capital allowances on such assets may be set off against income from other long-term leases and, in the case of a company whose trade consists primarily of leasing, against its income from leasing and activities related to leasing or against such income of a connected company.

It also provided that the alteration of certain leases that were not currently subject to the ring-fence under s404 TCA 97 will not result in the lease becoming subject to the ring-fence, so long as the alteration does not involve a delay of more than 20 years in any payment under the lease. In addition, the alteration will not affect the tax treatment of a defeasance payment under the lease unless it involves a reduction in a payment which is not a payment calculated by reference to interest rates.

It provided that a lease will not be subject to the s404 TCA 97 ring-fence if:

•  The lease is a lease of an asset with a useful life not exceeding eight years and the lease period does not exceed five years;

•  Apart from the first accounting period, the cumulative amount of lease payments up to the end of any accounting period equates to annual payments of approximately one-eighth of the original value of the asset; and

•  Capital allowances on the leased asset are calculated by reference to the amount of use of the asset in the accounting period concerned.

Short-life assets

TCA97 s80A       An alternative tax mechanism for lessors of short-life assets under finance leases was introduced in Finance Act 2004.

Under normal rules, income of a lessor under a finance lease is calculated by treating gross lease payments (capital and interest) as income and allowing deduction for capital allowances on the asset. Where the lease period is less than eight years, a timing mismatch occurs.

The 2004 changes allow lessors of such assets to account for them for tax purposes in accordance with accounting rules. This results in the “interest element” only of lease payments being taxed but no capital allowances being available. It does not change the amount of tax paid but involves a more even spread of the tax over the lease period.

To avail of this treatment, an election must be made when filing the CT1.

Finance Act 2010 further amended s80A TCA 97 so as to enable a lessor company, engaged in the leasing of short-life assets by way of operating lease, to elect to be taxed on the accounting profit from those leases. Where a lessor company elects for this treatment, the provisions apply to operating leases of short life assets which are in excess of a threshold amount.

Where the lessor company is a member of a group, this threshold amount is calculated on a group basis and represents the total value of all short life assets let on an operating lease which are owned by the group at the end of the accounting period preceding the accounting period for which the election applies.

In essence, this means that the treatment in Finance Act 2010 applies only to increases in the portfolio of assets held by the group. The tax treatment prior to Finance Act 2010 changes continues to apply to amounts below the threshold.

TCA97 s402       Treatment of FX for Lessors chargeable under Case IV

Finance Act 2010 extended the provisions of s402 TCA 97 to companies whose activities include the leasing of plant and machinery but are not carrying on sufficient activities to be regarded as carrying on a trade. The provision enables such companies to compute their capital allowances and losses in their functional currency thereby eliminating potential uncertainties arising from any foreign exchange gains/losses resulting from the conversion of accounting profits into Euro.




1.20.9          Anti-avoidance

TCA97
s289 s299


There are anti-avoidance provisions designed to prevent the obtaining of a tax advantage through transactions in plant and machinery or industrial buildings carried out other than at arm’s length.

Finance Act 2010 amended s299 TCA 97 which enables a lessee who actually bears the burden of wear and tear on an asset to claim the capital allowances on that asset. The purpose of the amendment is to ensure that the lessee may not claim a deduction in excess of the actual amount that they have laid out and only one party to a lease can claim capital allowances.




1.20.10        Expenditure on dredging

TCA97 s303        There are reliefs on expenditure incurred on “the removal of anything forming part of or projecting from the bed of the sea or of any inland water”. The expenditure must be for the purposes of a qualifying trade. The reliefs are:

Initial Allowance 10%

Annual Allowance 2%




1.20.11        Scientific research – capital/non-capital expenditure

TCA97 s764–5    The full amount of the expenditure is deductible as a trade expense for the period in which the expenditure is incurred.




1.20.12        Expenditure on patent rights

TCA97 s755        Subject to certain restrictions an allowance of one-seventeenth of the cost is granted for the period in which the expenditure is incurred and for the 16 subsequent chargeable periods.

As patent rights are being included in the new scheme of capital allowances for intangible assets (see 1.20.35), the existing relief for expenditure on patent rights is being discontinued for companies, but with provision for companies to opt for these reliefs for a further 2 year period up to 7 May 2011.




1.20.13        Know-how

TCA97 s768        Section 768 TCA 97 provides a tax deduction for expenditure incurred on “know-how” acquired for use in a trade carried on by a person. The section defines “know-how” as “industrial information and techniques likely to assist in the manufacture or processing of goods or materials, or in the carrying out of any agricultural, forestry, fishing, mining or other extractive operations”.

The relief does not apply where a person acquires know-how as part of the acquisition of a trade or where the buyers and sellers fail a common control test.

Finance Act 2008 introduced anti-avoidance provisions to ensure that s768 TCA 97 operates as intended:

(i)    Relief under s768 TCA 97 is not available where the know-how is bought as part of a trade that is being acquired. In order to ensure that this provision operates in the manner intended, the requirement is extended so as to deny relief where two connected persons work together to acquire a trade, with one person buying the know-how used in the trade and the other person buying the remainder of the trade.

(ii)    The tax relief will be limited to the expenditure incurred wholly and exclusively on the acquisition of know-how for bona fide commercial reasons and not as part of a tax-avoidance scheme.

(iii)   Provision is made to facilitate the consultation by the Revenue Commissioners of “experts” to assist them in the evaluation of claims for expenditure on “know-how”. Before disclosing any information to any person the identity of the expert and the information to be disclosed must be made known to the claimant. If the claimant demonstrates to Revenue (or on appeal to the Appeal Commissioners) that the expert could prejudice the person’s trade, then no disclosure will be made.

Finance (No. 2) Act 2008 provided for a relaxation of the Finance Act 2008 provisions restricting a tax deduction for the acquisition of know-how in certain cases.

Finance Act 2008 denied a deduction for know-how in cases where a person acquired know-how and a connected person acquired the trade or part of the trade in which the know-how was used. Finance (No. 2) Act 2008 relaxed this restriction such that a deduction for know-how is still available in these circumstances subject to certain limitations.

In particular, the following restrictions apply:

(i)    The deduction is available for set off only against profits of the trade of the person claiming the deduction,

(ii)   The company claiming the deduction can never acquire the trade or part of the trade where the know-how was used,

(iii)   Excess know-how deduction not utilised in the current year must be carried forward for use in subsequent accounting periods and cannot be set against other income or group relieved, and

(iv)   No tax deduction is available to any connected company for royalties paid to the company claiming the know-how deduction.

Where relief is claimed for know-how and it is subsequently found not to have been due, a clawback of the relief takes place by way of an assessment under Case IV of Schedule D at a tax rate of 25%.

The changes in Finance (No. 2) Act 2008 apply with effect from any chargeable period ending on or after 31 December 2008 or any accounting period of a company ending on or after 31 December 2008.

The Finance Act 2008 provisions applied with effect for any chargeable period ending on or after 31 January 2008, or any accounting period of a company ending on or after 31 January 2008.

As know-how rights are being included in the scheme of capital allowances for intangible assets (see 1.20.35), the existing relief for know-how is being discontinued for companies, but with provision for companies to opt for this relief for a further 2 year period up to 7 May 2011.




1.20.14        Multi-storey car parks

TCA97 s344        Certain capital allowances were available on expenditure incurred on the construction or refurbishment of certain multi-storey car parks, where the relevant local authority certified that the car park had been developed in accordance with criteria laid down by the Minister for the Environment.

The initial qualifying period commenced on 1 July 1995 and ended on 30 June 1998. However, the expiry date was extended to 30 September 1999 where the local authority gave a certificate, in writing, before 30 September 1998, that not less than 15% of the total cost of the multi-storey car park (including site cost) had been incurred by 30 June 1998.

Further extensions were granted in respect of multi-storey car parks outside the county boroughs of Cork and Dublin as follows:

(a)   An extension to 31 December 2002 where at least 15% of the total cost of the project was incurred on or before 30 September 2001 and a certificate to this effect had been issued by the relevant local authority on or before 31 December 2001, and

(b)   An extension to 31 December 2004 where at least 15% of the total cost of the project was incurred on or before 30 September 2003 and a certificate to this effect had issued by the relevant local authority on or before 31 December 2003.

This 31 December 2004 deadline was extended to 31 July 2006 by Finance Act 2004 and further extended to 31 December 2006 by Finance Act 2006.

The deadline was extended to 31 July 2008 where at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

The allowances available are:







	Owner-Occupiers	Up to 50% Year 1

		Maximum 50%*

	Lessors	Up to 25% Year 1

		2% Annual Allowance

		Maximum 50%*





* These allowances were increased from 50% to 100% with effect from 1 August 1998, in cases where double rent relief was not available (see below).

For the purposes of double rent relief, the latest date for entering into qualifying leases in respect of multi-storey car parks was 31 July

1998. However, this deadline was extended to 30 September 1999 where 15% of the total cost of the project was incurred on or before 30 June 1998.

As double rent allowance is no longer available (apart from the cases referred to in the preceding paragraph) the capital allowances available in respect of multi-storey car parks was increased from 50% to 100% with effect from 1 August 1998.

Where the double rent allowance was available on leases entered into after 31 July 1998, the maximum allowance remains at 50%.

In the case of refurbishment, capital allowances were available only if the amount expended on the refurbishment equalled at least 20% of the site-exclusive market value of the car park immediately before the refurbishment.

It should be noted that the relief for expenditure on multi-storey car parks is a “specified relief” under Part 15
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.20.15        Airports

TCA97 s268       Capital expenditure incurred on or after 27 March 1998 on buildings used for the management or operation of an airport, such as terminal buildings, etc., qualify for an industrial buildings allowance of 4% per annum. The tax life of such buildings is 25 years.

Allowances were also available in respect of existing airport buildings or structures with effect from 27 March 1998, on a net figure based on the original cost less the amount of capital allowances that would have been granted had those buildings qualified before 27 March 1998.




1.20.16        Hotels

TCA97
s268,s272

Capital expenditure incurred between 27 January 1994 and 3 December 2002 on any building or structure in use as a hotel qualified for an annual industrial buildings allowance of 15% for the first 6 years and 10% in year 7.

With regard to capital expenditure incurred on or after 4 December 2002, subject to transitional provisions (see paragraph below), the allowance was reduced to 4% per annum.

Finance Act 2006 extended the transitional provisions. As a consequence, where a valid application for full planning permission was lodged with the relevant planning authority on or before 31 December 2004, and the expenditure was incurred on the hotel on or before 31 December 2006, capital allowances under the old regime (15%, etc.) remained available. It is important to note that written confirmation must have been obtained from the planning authority that the planning application was lodged by the due date.

Finance Act 2006 introduced additional transitional provisions extending the availability of allowances under the “old” seven-year regime to 31 July 2008 in certain circumstances. Where a planning application was lodged by 31 December 2004, a certificate had been obtained from the relevant local authority that at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006, and a binding contract was in place by 31 July 2006, the deadline date was extended to 31 July 2008. This was subject to the other conditions relating to State Aid rules, etc. being satisfied.

It should be noted that the amount of qualifying expenditure used to determine allowances available was capped at the level of actual expenditure incurred to 31 December 2006 and projected expenditure to 31 July 2008, as set out in the application for certification to the local authority.

Furthermore, the allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

Finance Act 2005 introduced the requirement that in order to qualify for allowances as an industrial building a hotel must be registered on the register of hotels under the Tourist Traffic Acts. This condition applies in respect of expenditure incurred on or after 3 February 2005. It is, however, subject to the transitional provisions as set out above which preserve the old regime up to 31 July 2008.

Where capital expenditure is incurred on a hotel on or after 20 March 2001, the hotel will not be treated as an industrial building for capital allowances purposes, where any part of the expenditure is met directly or indirectly by way of a grant from the State or any other assistance which is granted by or through the State, any board established by statute, any public or local authority or any other agency of the State.

Where capital expenditure is incurred on the construction or refurbishment of a hotel and the construction or refurbishment commences on or after 6 April 2001, the hotel will not be treated as an industrial building for capital allowances unless Fáilte Ireland, the National Tourism Development Authority has received a declaration from the hotel owner as follows:

(i)    whether or not that person is a small or medium-sized enterprise within the meaning of Annex I to Commission Regulation (EC) No. 70/2001 on the application of Articles 87 and 88 of the EC Treaty to State Aid to SMEs, or whether or not that person is a micro, small or medium-sized enterprise within the meaning of the Annex to Commission Recommendation of 6 May 2003.

(ii)    the person has undertaken to furnish to the Minister for Finance (or to another Government minister, agency or body nominated for that purpose by the Minister for Finance) upon written request such further information as may be necessary to enable compliance with the reporting requirements of that Regulation or any other Regulation or Directive under the EC Treaty governing the granting of State Aid.

(iii)   Finally, in the context of expenditure incurred on or after 1 January 2003, if the project is subject to the reporting requirements of the “Multisectoral framework on regional aid for large investment projects” dated either 7 April 1998 or 19 March 2002 then the Minister for Finance is obliged to obtain approval for the potential allowances involved from the European Commission. These provisions will apply only in the context of projects of at least €50,000,000.

Prior to Finance Act 2005 there was a requirement that sufficient information be provided to Bord Fáilte to determine the classification under EU State Aid rules. Finance Act 2005 requires hotel owners to operate a self-assessment procedure in this regard.

Finance (No. 2) Act 2008 ensures that, where approval is required from the European Commission for certain large hotel projects, the relevant hotel projects do not lose capital allowances because of the delays in receiving approval. If, and when, approval is received, the capital allowances will apply from the date that a building was first used as a hotel following construction or refurbishment.

The European Commission may impose a ceiling on the amount of expenditure that can qualify for capital allowances. Where this happens, Finance (No. 2) Act 2008 also provides that the adjusted expenditure approved by the European Commission will replace the expenditure that would otherwise have qualified for capital allowances.

It should be noted that the relief for expenditure on hotels is a “specified relief” underPart 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.20.17        Holiday camps, holiday cottages, guest houses and holiday hostels

TCA97 s272        Capital expenditure incurred between 27 January 1994 and 3 December 2002 on any building or structure in use as a holiday camp registered with Bord Fáilte (now Fáilte Ireland) qualified for an annual industrial buildings allowance of 15% for the first 6 years and 10% in year 7.

With regard to capital expenditure incurred on or after 4 December 2002, subject to transitional provisions, the allowance was reduced to 4% per annum.

Finance Act 2005 introduced a requirement that in order for a holiday camp to qualify for allowances it must be registered in the register of holiday camps under the Tourist Traffic Acts.

Capital expenditure incurred on or before 3 December 2002 on a holiday cottage registered with Bord Fáilte qualified for an allowance of 10% per annum. However, Finance Act 2003 provided that a registered holiday cottage is no longer to be regarded as a building in use for the trade of hotel-keeping. Accordingly, subject to transitional provisions, capital expenditure incurred on or after 4 December 2002 on registered holiday cottages will not qualify for any allowances.

Finance Act 2006 further amended the transitional provisions such that the old allowance regime (15%, etc.) continued to be available until 31 December 2006. The extension to 31 December 2006 was subject to the same planning criterion (i.e., application on or before 31 December 2004) referred to at 1.20.16 above in the context of hotels.

Finance Act 2006 introduced additional transitional provisions extending the availability of allowances for holiday cottages and holiday camps to 31 July 2008. The conditions to be satisfied and restrictions on the quantum of allowances available are the same as those applicable to hotels, as set out at 1.20.16 above.

Finance Act 2005 introduced entitlement to industrial buildings allowance for guest houses and holiday hostels. Allowances are available at the rate of 4%per annum in respect of expenditure incurred on or after 3 February 2005 and in order to qualify for allowances the guest house/holiday hostel must be registered under the Tourist Traffic Acts.

It should be noted that the relief for expenditure on holiday camps, holiday cottages, guest houses and holiday hostels is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.20.18        Caravan and camping sites

TCA 97
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Finance Act 2008 introduced capital allowances for caravan and camping sites. Allowances are available at the rate of 4% per annum in respect of expenditure incurred on or after 1 January 2008. In order to qualify there is a requirement for the caravan/camping site to be appropriately registered with Fáilte Ireland.

It should be noted that the relief for expenditure on caravan/camping sites is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of reliefs used by certain high-income individuals – see 1.27.




1.20.19        Hotel room ownership scheme

TCA 97 s409       Anti-avoidance legislation exists to counteract any room ownership schemes entered into in connection with a hotel investment by a hotel partnership, whereby the partners claim capital allowances on their investment in the hotel and at the end of the tax life of the hotel each partner receives a room or suite in the hotel.

Capital allowances are denied in respect of an investment in a hotel, by a partnership, where a room ownership scheme is in existence.




1.20.20        Shannon corridor capital allowances scheme

TCA 97
s372AW–AZ

Finance Act 2007 introduced a tax relief for investment in the Mid-Shannon Region, between Lough Ree and Lough Derg, covering parts of counties Clare, Galway, Offaly, Roscommon, Tipperary and Westmeath.

The relief is aimed at promoting the tourism facilities of the area and applies to investment in registered holiday camps and tourism infrastructure facilities.

The tax relief applies to the cost of construction or refurbishment of a qualifying building or structure that is situated wholly within the qualifying area and which is incurred within a three-year period from 1 June 2008 to 31 May 2011. Finance Act 2009 extended this period to 31 May 2013 and Finance Act 2010 extended this date to 31 May 2015.

For refurbishment projects to qualify for relief the refurbishment expenditure must amount to at least 20% of the market value of the building/structure (excluding the site value) immediately before the expenditure was incurred.

Relief will not be given in relation to any expenditure which is met by grant aid or BES/Employment and Investment Incentive funding or where relief is available under any other provision in the TCA 97.

The relief is available by way of capital allowances over a seven-year period (15% in years 1-6 and 10% in year 7). The relief available in the Clare and Tipperary regions is reduced to 80% of the expenditure otherwise allowable. The allowances are available for offset primarily against rental income with a maximum of €31,750 available per annum against other income. The clawback period is 15 years.

One of the conditions of this tax incentive scheme is that the Mid-Shannon Tourism Infrastructure Board (the “Board”) must grant approval in principle for investment projects in advance of expenditure being incurred. An application for such approval in principle must have been made within one year of the commencement of the Scheme but Finance Act 2009 extended the period to two years and Finance Act 2010 further extended the period during which applications can be made from two years to four years, so that the latest date for the submission of applications is now 31 May 2012.

To cater for any projects that may avail of the new date for the submission of applications for approval in principle, the period within which expenditure must be incurred for capital allowances purposes has been extended by two years and will now end on 31 May 2015.

These new dates will come into operation by way of a commencement order to be made by the Minister for Finance following clearance from the EU Commission from a State-aid perspective.

One of the main restrictions of the relief is that tax relief on accommodation buildings is capped at the lesser of the expenditure on non-accommodation buildings or 50% (or less if so provided in the guidelines) of the total project expenditure. Therefore, standalone accommodation buildings will not qualify for relief.

In addition, neither licensed premises (apart from licensed restaurants) nor buildings in which gambling or gaming is carried on for consideration will qualify for the relief. There is a denial of relief to property developers who hold the relevant interest where the property developer or a connected party builds the building. Finance Act 2008 extended this restriction to include persons connected with a property developer. This extended restriction applies for expenditure incurred on or after 1 January 2008.

In addition, it is also necessary to obtain certification from the Board after the building is brought into use that it meets the criteria set out in the guidelines. Detailed information as regards the investment must also be provided to the Board in order to qualify for relief.


Finance Act 2008 introduced certain amendments to reflect changes in EU guidelines on national aid. In addition, the Finance Act 2008 provided for a restriction of allowances where the claimant was subject to “recovery proceedings” by the EU relating to a previous matter.

It should be noted that the relief for expenditure under the Shannon Corridor Scheme is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.20.21        Nursing homes
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Capital expenditure incurred on or after 3 December 1997 on the construction, extension or refurbishment of buildings used as private, registered nursing homes and on the conversion of an existing building into such a nursing home qualified for capital allowances at the rate of 15% per annum for the first 6 years and 10% in year 7.

The nursing home must be registered with the Health Services Executive under the Health (Nursing Homes) Act 1990.

For buildings first used prior to 1 February 2007, the tax life is 10 years, and allowances will be clawed back if the building ceases to be used as a qualifying nursing home. For buildings first used on or after 1 February 2007, the relevant holding period is 15 years.

It should be noted that the relief for expenditure on nursing homes is a “specified relief” under Part 15
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.

In line with the general phasing out of property based capital allowances, Finance Act 2009 included provisions for the phasing out of capital allowances in respect of nursing homes. Finance Act 2009 included transitional provisions for projects already underway which can be summarised as follows:

•  In cases where planning permission was not required, the qualifying period ended on 30 June 2010, subject to the proviso that at least 30% of the expenditure must have been incurred by 31 December 2009.

•  Where planning permission was required, provided a full planning application (not outline planning application) was lodged and acknowledged by the Local Authority by 31 December 2009, the qualifying period ends on 30 June 2011.




1.20.22        Housing units for the aged or infirm

TCA 97
s268; s272;
s274

Capital expenditure incurred up to 30 April 2010 on the construction or refurbishment of housing units associated with a registered nursing home qualified for capital allowances.

Allowances were available at the rate of 15% per annum for the first 6 years and 10% in year 7. Allowances were available in respect of 100% of the qualifying expenditure incurred up to 24 March 2007. The allowances available in respect of qualifying expenditure incurred for the remainder of 2007 and to 31 August 2008 were restricted to 75% and 50% respectively.

Finance Act 2007 introduced expenditure restrictions and extended the qualifying period to 30 April 2010 for contracts entered into on or after 1 May 2007.

The level of qualifying capital expenditure incurred between 1 May 2007 and 30 April 2010 was capped at 50 per cent for individuals and 75 per cent for companies.

The objective of the scheme was the provision of residential units for older people who wish to maintain their independent living status within a sheltered caring environment.

The main conditions applying to this scheme were as follows:

(i)    The residential units must be operated or managed by a registered nursing home and the nursing home will provide backup medical facilities (including nursing) to the occupants of the units when required, and an on-site caretaker will also be available.

(ii)    There must be a minimum of 10 (20 prior to 4 February 2004) housing units within the site of the nursing home. The units must be single-storey houses or comprised in a two-storey building. Finance Act 2004 allowed the units to be comprised in a building of one or more storeys. The units and any building in which they are comprised must be designed and constructed to meet the needs of persons with disabilities, including in particular the needs of persons confined to wheelchairs. Each unit must contain one or two bedrooms, a kitchen, a living room, bath or shower facilities, toilet facilities and a nurse call system linked to the nursing home.

(iii)   The units must be leased to those who are certified by a medical doctor to require such accommodation by virtue of old age or infirmity. Alternatively, where units are leased to nursing homes and let to individuals certified by a doctor, these units will qualify for relief.

(iv)   There must be a daycare centre on site which complies with Health Service Executive requirements (although any development cost of providing this centre did not qualify for capital allowances).

(v)    Not less than 20 per cent of the residential units must have been made available to the Health Service Executive, and the general rates charged must be discounted by at least 10% in the case of the Health Service Executive (HSE) tenants.

The capital allowances would not be granted where any part of the expenditure was met directly or indirectly by grant assistance from the State, any body established by statute, any public or local authority or any other agency of the State.

Finance Act 2007 introduced certain additional conditions for contracts entered into on or after 1 May 2007 as follows:

(a)    Residents of the units must not be connected with the lessor.

(b)    Residents may include a spouse of an aged or infirm person.

(c)    Certification must be obtained from the HSE on first letting that the residential unit meets the various conditions.

(d)    Investors are required to submit a report to the HSE on an annual basis throughout the 20-year tax life indicating occupancy levels and confirming that certain conditions continue to be satisfied.

For buildings first used prior to 1 February 2007, the tax life was 10 years and allowances will be clawed back if the building ceases to be used as a qualifying building.

For buildings first used on or after 1 February 2007, the relevant holding perA pre-school service and a daycare or other service iod is 15 years. For units relating to build/refurbishment contracts entered into on or after 1 May 2007 the tax life is 20 years.

It should be noted that the relief for expenditure on housing units for the aged or infirm is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.20.23        Private convalescent facilities

TCA 97
s268; s272;
s274

Capital expenditure incurred on or after 2 December 1998 on the construction, extension and refurbishment of a private convalescent facility qualified for capital allowances at the rate of 15% per annum for the first 6 years and 10% in year 7.

The allowances also applied to expenditure incurred on the conver­sion of an existing building into a private convalescent facility.

The facilities are to be used as an alternative to hospital care for patients recovering from acute hospital treatment and must be approved by the HSE. Such approval will be subject to meeting certain requirements of the Health (Nursing Homes) Act 1990.

For buildings first used prior to 1 February 2007, the tax life was 10 years and allowances will be clawed back if the building ceases to be used as a qualifying convalescent facility. For buildings first used on or after 1 February 2007, the relevant holding period is 15 years.

It should be noted that the relief for expenditure on private convalescent facilities is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals — see 1.27.

In line with the general phasing out of property based capital allowances, Finance Act 2009 included provisions for the phasing out of capital allowances in respect of private convalescent facilities. Finance Act 2009 included transitional provisions for projects already underway which can be summarised as follows:

•  In cases where planning permission was not required, the qualifying period ended on 30 June 2010, subject to the proviso that at least 30% of the expenditure must have been incurred by 31 December 2009.

•  Where planning permission was required, provided a full planning application (not outline planning application) has been lodged and acknowledged by the Local Authority by 31 December 2009, the qualifying period ends on 30 June 2011.




1.20.24        Childcare facilities

TCA 97 s843A    Capital expenditure incurred on or after 2 December 1998 on the construction, extension and refurbishment of a building or part of a building used as a childcare facility qualified for capital allowances at the rate of 15% per annum for the first 6 years and 10% in year 7.

Accelerated capital allowances, by way of initial allowance and accelerated writing-down allowances (free depreciation), were available in respect of expenditure incurred on or after 1 December 1999. Property developers are (in certain circumstances) excluded from claiming the accelerated allowances. Finance Act 2008 extended this restriction to include persons connected with a property developer. This extended restriction applied for expenditure incurred on and after 1 January 2008.

The allowances apply to expenditure incurred on the conversion of an existing building or part of a building for use as a childcare facility.

The premises must meet the required standards for such premises as provided in the Child Care Act 1991 and must be in use for the purpose of providing:

(i)     A pre-school service, or

(ii)    A pre-school service and a daycare or other service to cater for children other than pre-school children.

The premises must not include any part of a building or structure in use as, or as part of, a dwelling-house.

For buildings first used prior to 1 February 2007, the tax life was 10 years and allowances will be clawed back if the building ceases to be used as a qualifying childcare facility. For buildings first used on or after 1 February 2007, the relevant holding period is 15 years.

It should be noted that the relief for expenditure on childcare facilities is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals — see 1.27.

Finance Act 2010 provided for the termination of this scheme and for transitional measures for pipeline projects.

The scheme, which was previously open-ended, terminated on 30 September 2010, unless certain qualifying conditions were met, in which case the termination date for qualifying expenditure on pipeline projects is extended. These qualifying conditions depend on the type of work to be carried out and whether or not the work requires planning permission.

Where the work to be carried out does not require planning permission, the termination date was 31 March 2011 so long as at least 30 per cent of the construction, conversion or refurbishment costs had been incurred on or before 30 September 2010.

Where planning permission was required in relation to the work to be carried out, the termination date for qualifying expenditure is 31 March 2012 so long as a valid application for full planning permission was submitted on or before 30 September 2010, and was acknowledged by the relevant planning authority.

Finance Act 2010 also provides that the normal rule about capital expenditure being incurred when it is payable is disregarded and, instead, expenditure is treated as incurred when it is properly attributable to construction, conversion or refurbishment work that has actually been carried out.




1.20.25        Student accommodation

TCA 97
s372AM

Capital expenditure incurred in the period between 1 April 1999 and 31 December 2004 on the construction, conversion or refurbishment of rented residential accommodation for third-level students qualified for “Section 23” type relief.

Finance Act 2006 provided for an extension of the deadline date to 31 December 2006. In order to qualify for this extension a valid application for full planning permission must have been made to the relevant planning authority on or before 31 December 2004.

Finance Act 2006 extended the qualifying period from 31 December 2006 to 31 July 2008 in certain circumstances. Where the 31 December 2004 planning application requirement was satisfied and at least 15% of the construction expenditure (excluding site costs) had been incurred by 31 December 2006, the deadline was extended to 31 July 2008.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

The relief provided for a deduction of 100% of the construction, conversion or refurbishment expenditure, which may be offset against all Irish rental income — whether derived from the premises in question or from other lettings.

The buildings must conform to guidelines issued by the Minister for Education and Science. These guidelines deal with various features of the scheme, including the institutions which qualify, conditions relating to the standards and location of accommodation and the categories of students whose accommodation will be covered.

The accommodation must be provided within an 8 km radius of the main campus and must be approved by the relevant college.

Subject to transitional provisions, the Finance Act 2003 provided that the following three conditions must also be satisfied as respects expenditure incurred on or after 18 July 2002, in order for a building to be treated as qualifying student accommodation for the purpose of this relief:

(i)    All the rent payable in respect of the letting of the house during the 10-year holding period for the relief must be paid to the investor. No other person must receive or be entitled to receive that rent or any part of that rent. Where the expenditure on the provision of the house is incurred by two or more investors, the share of the rent received by each investor must bear the same proportion to the total rent as the expenditure incurred by that investor on the provision of the house bears to the total expenditure incurred on such provision by all the investors.

(ii)    Where borrowed money is used by an investor to fund the provision of the house, that money must be borrowed from a financial institution (and no other person). The investor must be personally responsible for the repayment of the loan, the payment of interest on the loan and the provision of any security required in relation to the loan. In addition, there must be no arrangement or agreement, whether or not known to the lender, whereby some other person agrees to be responsible for the obligations of the investor in relation to the loan.

(iii)   Where the investor is claiming a tax deduction for management or letting fees payable in relation to the letting of the house, those fees must be bona fide fees which reflect the level and extent of the services provided and must not exceed an amount equal to 15% of the rent from the letting of the house.

There is a clawback of allowances where the premises are sold within 10 years, and a subsequent purchaser can claim the original allowances on a premises where a clawback arises.

It should be noted that the relief for expenditure on student accommodation is a “specified relief” under Part 15
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.

See 1.12.4 regarding Finance Act 2011 changes to “
Section 23
” type relief to come into effect when the Minister for Finance makes the appropriate order but such an order cannot be made earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance. The impact of the changes planned is to ringfence the relief to the income from the property. Also, after implementation of the planned changes, relief could no longer be transferred to a new purchaser of the property but the clawback would remain.




1.20.26        Third-level institutions

TCA97 s843        Capital expenditure incurred on construction of certain buildings (“qualifying premises” as defined) used for the purposes of third-level education and the provision of machinery and plant qualified for capital allowances, subject to certain conditions.

The premises must be in use for the purposes of third-level education provided by an “approved institution” (as defined) and must be let to that institution. In addition, the approved institution must have raised at least 50% of the cost of the total expenditure before construction begins, and that expenditure must be approved by the Minister for Education and Science with the consent of the Minister for Finance.

Allowances also applied to projects funded by the Research and Development Fund as announced by the Minister for Education and Science in November 1998.

Allowances were granted at the rate of 15% per annum for the first 6 years and 10% in year 7 and may be claimed in respect of expenditure incurred between 1 July 1997 and 31 December 2006.

Finance Act 2006 extended the availability of allowances for expenditure incurred up to 31 July 2008 in certain circumstances. Provided the application for a certificate was made to the Minister for Finance by 31 December 2004 and at least 15% of the qualifying construction expenditure (excluding site cost) was incurred by 31 December 2006, the deadline date was extended to 31 July 2008.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

No balancing charge will arise after seven years from the period when the premises were first used.

Prior to Finance Act 2005 the Minister for Finance was precluded from issuing after 31 December 2004 a certificate that a project conformed to the conditions of the section. Finance Act 2005 ensured that the Minister could issue such a certificate where an application had been received on or before 31 December 2004.

It should be noted that the relief for expenditure on third-level institutions is a “specified relief” under Part 15
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals — see 1.27.




1.20.27        Private hospitals

TCA 97
s268, s272,
s274

Capital allowances may be claimed on expenditure incurred on or after 15 May 2002 on the construction or refurbishment of buildings used as private hospitals.

In order to qualify for the allowances, the hospital must meet certain conditions, the principal ones being:

(i)    It must have the capacity to afford medical or surgical services all year round.

(ii)    It must provide a minimum of 70 inpatient beds, outpatient services, operating theatres and on-site diagnostic and therapeutic services and have facilities to provide at least five specialist services ranging from accident and emergency to oncology and cardiology, etc. Finance Act 2006 extended the range of services to include mental health services.

(iii)   20% of the bed capacity must be available for public patients and it must provide a discount of at least 10% to the State in respect of fees charged to public patients.

(iv)   Rooms used exclusively for the assessment or treatment of patients (but not consultants’ rooms or offices) will qualify for the capital allowances.

Capital allowances are available at 15% per annum for the first 6 years and 10% in year 7.

The allowances will be subject to a clawback if the building is sold or ceases to be a qualifying private hospital within 10 years.

Finance Act 2006 introduced a number of changes for hospitals first brought into use on or after 1 February 2007, including an extension of the holding period from 10 to 15 years. In addition, there is a requirement to provide certain details regarding the project e.g., amount of the capital expenditure, investor details, etc. to the Health Service Executive to facilitate an evaluation of the project.

Prior to Finance Act 2006, there was a requirement that the Health Service Executive provide annual certification for the seven-year period during which allowances are claimed. This has been extended to 10 years for existing hospitals and 15 years for those that are first used on or after 1 February 2007.

Finance Act 2003 extended the scheme of allowances available for private hospitals to hospitals providing acute services on a day-case basis, with effect from 28 March 2003.

To qualify, a day hospital must provide a minimum of 40 day-case beds as well as meeting all the other requirements applicable to private hospitals.

A hospital will not qualify for capital allowances where the “relevant interest” in the capital expenditure incurred on the construction is held by:

(i)     A company,

(ii)    The trustees of a trust,

(iii)   An individual who is involved in the management of the hospital as either an employee or director or in any other capacity, or

(iv)   A property developer where either the property developer or a connected person incurred capital expenditure on the building. Finance Act 2008 extended the restriction to include persons connected with the property developer. This extended restriction applies for expenditure incurred on or after 1 January 2008.

The above will apply whether the relevant interest is held solely by any of the above persons or jointly or in partnership with another person or persons.

Up until 30 April 2004 a property was excluded from qualifying for capital allowances if any member of a group of investors fell within an excluded category of person.

Finance Act 2004 provided that with effect from 1 May 2004 it is only the excluded person within the investor group who will not be entitled to capital allowances while all other members of such a group will continue to qualify for capital allowances.

It should be noted that the relief for expenditure on private hospitals is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.

In line with the general phasing out of property based capital allowances, Finance Act 2009 included provisions for the phasing out of capital allowances in respect of private hospitals. Finance Act 2009 included transitional provisions for projects already underway which can be summarised as follows:

•  In cases where planning permission was not required, the qualifying period ended on 30 June 2010, subject to the proviso that at least 30% of the expenditure must have been incurred by 31 December 2009.

•  Where planning permission was required, provided a full planning application (not outline planning application) was lodged and acknowledged by the Local Authority by 31 December 2009, the qualifying period ends on 30 June 2013.




1.20.28         Mental health centres

TCA 97 s268,
s272, s274

Finance Act 2006 introduced a scheme of capital allowances for mental health centres on broadly the same terms as for private hospitals. To qualify, the centre must have a minimum of 20 inpatient beds and make available 20% of its capacity annually for the treatment of public patients.

Allowances were available at 15% per annum for the first six years and 10% in year 7. Allowances will be clawed back if the building is sold or ceases to be used as a qualifying mental health centre within 15 years.

It should be noted that the relief for expenditure on mental health centres is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals — see 1.27.

In line with the general phasing out of property based capital allowances, Finance Act 2009 included provisions for the phasing out of capital allowances in respect of mental health centres. Finance Act 2009 included transitional provisions for projects already underway which can be summarised as follows:

•  In cases where planning permission was not required, the qualifying period ended on 30 June 2010, subject to the proviso that at least 30% of the expenditure must have been incurred by 31 December 2009.

•  Where planning permission was required, provided a full planning application (not outline planning application) was lodged and acknowledged by the Local Authority by 31 December 2009, the qualifying period ends on 30 June 2011.




1.20.29        Palliative care units

TCA 97 s268,
s272, s274

Finance Act 2008 introduced a scheme of capital allowances for palliative care units, broadly on the same terms as for private hospitals and mental health centres (see sections 1.20.27 and 1.20.28 above). To qualify, the unit must be regarded as a hospital or hospice within the meaning of the Public Health (Tobacco) Act 2002 or other similar facility mainly involved in palliative care. The unit must have a minimum of eight inpatient beds and make available 20% of its capacity annually for the treatment of public patients.

The relief applies to qualifying expenditure incurred on or after 13 March 2008.

Allowances are available at 15% p.a. for the first six years and 10% in year seven. Allowances will be clawed back if the building is sold or ceases to be used as a qualifying specialist palliative care unit within 15 years.

It should be noted that the relief for expenditure on specialist palliative care units is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of reliefs used by certain high-income individuals — see 1.27.




1.20.30        Sports injury clinics

TCA 97,s268,
s272, s274

Capital expenditure incurred on the construction or refurbishment of buildings used as qualifying private sports injury clinics qualified for capital allowances at the rate of 15% per annum for the first 6 years and 10% in year seven.

The qualifying period expired on 31 December 2006, subject to some transitional provisions introduced in Finance Act 2006 Where at least 15% of the construction expenditure (excluding site cost) was incurred by 31 December 2006, the deadline was extended to 31 July 2008.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

In order to qualify for the allowances the following conditions must be met by the clinic:

(i)    It does not provide healthcare services to a person pursuant to his or her entitlements under the Health Act 1970.

(ii)    It is one in which the sole or main business carried on is the provision, by or under the control of medical or surgical specialists, of healthcare consisting of the diagnosis, alleviation and treatment of physical injuries sustained by persons in participating, or in training for participation, in athletic games or sports.

(iii)   It has the capacity to provide day-patient, inpatient and outpatient medical and surgical services and inpatient accommodation of not less than 20 beds.

(iv)   It contains an operating theatre or theatres and related on-site diagnostic and therapeutic facilities.

(v)   It undertakes to the HSE (in whose functional area it is situated)

(a)   to make available 20% of its capacity annually for the treatment of public patients, and

(b)   that the fees to be charged in respect of the treatment afforded to any such person should not be more than 90% of the fees to be charged in respect of similar treatment afforded to a person who has private medical insurance.

(vi)   The HSE must issue a certificate in writing each year for seven years stating that it is satisfied that the medical clinic complies with the conditions set out above. Finance Act 2006 extended the requirements to obtain HSE certification from 7 to 10 years.

Rooms used exclusively in the clinic for the purpose of the assessment and treatment (but not consultants’ rooms) qualify for the allowance.

A clinic will not qualify for the allowances where the “relevant interest” in the capital expenditure incurred in its construction or refurbishment is held by:

(i)   a company;

(ii)   the trustees of a trust;

(iii)  an individual who is involved in the operation or management of the clinic concerned as either an employee or a director or in any other capacity; or

(iv)  a property developer where either such property developer or a person connected with him or her incurs the capital expenditure on the clinic.

The above will apply whether the relevant interest is held solely by any of the above persons or jointly or in partnership with another person or persons.

Up until 30 April 2004 a property was excluded from qualifying for capital allowances if any member of a group of investors fell within an excluded category of person.

Finance Act 2004 provided that with effect from 1 May 2004 it is only the excluded person within the investor group who will not be entitled to capital allowances while all other members of such a group will continue to qualify for capital allowances.

The tax life of qualifying clinics is 10 years and allowances will be clawed back if the building is sold or ceases to be a qualifying clinic within 10 years.

It should be noted that the relief for expenditure on sports injury clinics is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals — see 1.27.




1.20.31        Park-and-ride facilities

TCA 97
s372U–S372X

Various capital allowances were available in respect of qualifying expenditure incurred on park-and-ride facilities in the larger urban areas.

Park-and-ride facilities are defined as a building or structure served by a bus or train service with the purpose of providing, for members of the public intending to continue a journey by bus or rail without preference for any particular class of person and on payment of an appropriate charge, parking space for mechanically propelled vehicles. It also includes any area under, over or immediately adjoining any qualifying park-and-ride facility.

The scheme is subject to guidelines issued by the Minister for the Environment, Heritage and Local Government. The local authorities empowered to certify areas for park-and-ride facilities are Cork, Dublin, Galway, Limerick and Waterford Corporations, Clare, Cork, Dun Laoghaire/Rathdown, Fingal, Galway, Kildare, Kilkenny, Limerick, Meath, South Dublin, Waterford and Wicklow County Councils, and the Urban District Councils in Kildare, Meath and Wicklow.

The qualifying period was from 1 July 1999 to 31 December 2006. In order to qualify for the cut-off date of 31 December 2006 it was necessary that a valid application for full planning permission was lodged on or before 31 December 2004. Otherwise, the cut-off date for incurring qualifying expenditure was 31 December 2004.

Finance Act 2006 extended the qualifying period to 31 July 2008 in certain circumstances. Where the 31 December 2004 planning application requirement was satisfied and at least 15% of the construction expenditure (excluding site costs) was incurred by 31 December 2006, the deadline was extended to 31 July 2008.

The allowances available in respect of qualifying expenditure in 2007 and 2008 were restricted to 75% and 50% respectively.

The allowances available were as follows.

(a)   Park-and-ride facilities

Expenditure incurred on the construction or refurbishment of qualifying park-and-ride facilities qualifies for the following allowances:


	Owner-Occupier	100% Free Depreciation or
50% Initial Allowance
4% Annual Allowance
Maximum 100%

	Lessor	50% Initial Allowance
4% Annual Allowance
Maximum 100%



In the case of refurbishment expenditure, the allowances were available only if the expenditure was not less than 10% of the value of the premises before refurbishment.

Where the local authority was unable to give the required certification for a qualifying park-and-ride facility due to a delay in the provision of the public transport element, then the availability of the capital allowances may be suspended until the public transport element is in place and the development is certified.

With regard to expenditure incurred on or after 7 February 2002, a property developer may not avail of capital allowances in relation to a park-and-ride facility or a commercial premises within the site of a park-and-ride facility.

The tax life of such facilities is 13 years.

(b)   Commercial premises

Expenditure incurred on the construction or refurbishment of certain commercial premises located on the site of a park-and-ride facility qualified for the same allowances as shown above for park-and-ride facilities.

The definition of commercial premises is restricted to premises in use for the purposes of retailing of goods or the provision of services only within the State. Specifically excluded are buildings or structures in use as offices or for the provision of mail order or financial services.

However, the total amount of capital expenditure which qualified for allowances was restricted, so that only expenditure which, when combined with expenditure on any residential accommodation at a park-and-ride facility, did not exceed 50% of the total allowable expenditure at the facility would qualify for relief.

(c)   Rented residential accommodation

Expenditure incurred on the construction of certain rented residential accommodation located on the site of a park-and-ride facility qualifies for “
Section 23
” (see 1.12.4) type relief. The relief is a deduction of 10% of the construction expenditure against all rental income whether it arises from the premises in question or from other lettings.

There is an overall limit on the amount of expenditure which will qualify for this relief, so that only expenditure which, when combined with any expenditure on owner-occupier accommodation at a park-and-ride facility, does not exceed 25% of total allowable expenditure at the facility will qualify for relief.

See 1.12.4 regarding Finance Act 2011 changes to “
Section 23
” type relief to come into effect when the Minister for Finance makes the appropriate order but such an order cannot be made earlier than 60 days after the publication of an impact assessment into the issue as announced by the Minister for Finance. The impact of the changes planned is to ringfence the relief to the income from the property. Also, after implementation of the planned changes, relief could no longer be transferred to a new purchaser of the property but the clawback would remain.

(d)   Owner-occupied residential premises

Relief is available for expenditure incurred on the construction of owner-occupied residential accommodation located on the site of a park-and-ride facility.

A deduction of 5% of the expenditure incurred may be claimed by the owner-occupier as a deduction from total income for 10 years provided the dwelling is the sole or main residence of the individual.

There is an overall limit on the amount of expenditure which will qualify for this relief, so that only expenditure which, when combined with any expenditure on “
Section 23
” accommodation at a park-and-ride facility, does not exceed 25% of the total allowable expenditure at the facility will qualify for relief.

It should be noted that the relief for expenditure on park-and-ride facilities is a “specified relief” under Part 15 
Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals — see 1.27.




1.20.32        Significant buildings and gardens

TCA 97 s482       Relief from income tax is available to the owner or occupier of an “approved building” for certain expenditure on the repair, maintenance or restoration of that building or garden. The relief is allowed by treating the expenditure as if it were a loss in a separate trade carried on by the owner or occupier, and relief may be claimed under the normal sections applying to an individual who has incurred a Case I or Case II of Schedule D loss. Any unutilised portion of the “loss” may be carried forward for a period of up to two years.

Finance Act 2002 inserted a s409C, into the TCA 97 for the purpose of restricting the use, by passive investors, of relief under s482 TCA 97 and Finance Act 2010 abolished the relief for passive investors with effect from the tax year 2010, subject to transitional arrangements – see below.

An approved building is defined as a building within the State which is determined:

(i)    by the Minister for Arts, Heritage, Gaeltacht and the Islands to be a building which is intrinsically of significant scientific, historical, architectural or aesthetic interest, and

(ii)    by the Revenue Commissioners to be a building to which reasonable access is afforded to the public or which is in use as a tourist accommodation facility for at least six months in any calendar year (4 months in period 1 May to 30 September). To qualify the building must be approved by the National Tourism Development Authority as a guest house and the Authority must be notified of the opening times of the guest house.

The question of reasonable access is decided in each individual case; however, the following are the minimum requirements:

(i)    access to the whole or a substantial part of the building is allowed at the same time;

(ii)    access is allowed annually for 60 days (of which 40 days must be in the period from 1 May to 30 September and 10 of these 40 must be at weekends) in a reasonable manner and at reasonable times for periods at least averaging 4 hours a day;

(iii)   the charge levied (if any) is reasonable;

(iv)   the dates and opening hours applicable are advertised to the satisfaction of the Revenue Commissioners;

(v)   authorised officers of the Revenue Commissioners have the power to make unannounced visits to ensure that the requirement of reasonable access to the property for the public is being met.

Relief will not be granted in respect of expenditure incurred in a chargeable period beginning on or after 23 May 1994 unless the claimant can prove that he/she has provided the National Tourism Development Authority with the details of the dates and times on which the building is open to the public by 1 November in:

(a)    the chargeable period for which the claim is made, and

(b)    in each of the five chargeable periods immediately preceding the chargeable period in which the claim is made or if shorter, each of the chargeable periods since 23 May 1994.

This information must be given to Fáilte Ireland on the under­standing that it may be published for the promotion of tourism.

Relief would not be granted for any chargeable period prior to the one in which the application for approval of the building was made to the Revenue Commissioners.

Relief is allowed only for expenditure not already relieved under any other provisions of the TCA 97, or reimbursed to the individual by a grant or other means. Either the Minister or the Revenue Commissioners may withdraw their determinations at any time if they feel the building ceases to qualify, which may give rise to a clawback of relief granted in the five-year period prior to revocation.

The relief applied to:

(i)    expenditure incurred on the cost of maintenance or restoration of an “approved garden”. An approved garden is a garden, not attached to an approved building, which has been determined to be of significant horticultural, scientific, historical, archi­tectural or aesthetic interest.

(ii)   Where expenditure was incurred before the tax year 1997/98 in relation to an approved garden, in order to qualify for the relief, it must have been incurred by the person who owned or occupied the garden.

(iii)   expenditure of up to an aggregate of €6,350 p.a. on:

(a)    the repair, maintenance or restoration of an “approved object”, in an approved building or garden subject to the object being on display in the approved building or garden for a period of at least two years from the year in which the relief for the contents is claimed.

(b)    the installation, maintenance or replacement of a security alarm system, and

(c)    the provision of public liability insurance for an approved building or garden.

An approved object is an object (including a picture, sculpture, book, manuscript, piece of jewellery, furniture or other similar object) or a scientific collection which is owned by the owner or occupier of the approved building or garden

Relief for a chargeable period in respect of expenditure incurred on or after 12 February 1998 was limited to the amount of that expenditure attributable to the actual work carried out during that chargeable period.

TCA 97 s409C     An individual who, as a result of participating in a passive investment scheme, claims relief under s482 TCA 97 as owner of such a building will be limited to €31,750 in the amount by which he or she can reduce his or her taxable income. Broadly, a passive investment scheme is defined as an arrangement under which:

(i)     a person (who will make a claim under s482 TCA 97 as owner) takes an interest in a building from its original owner;

(ii)    at that time, or in the next five years, the building is determined to be an approved building for the purposes of s482 TCA 97; and

(iii)   the arrangements are such that the original owner has influence over how expenditure on the building is to be incurred; or the original owner is entitled to participate in the tax benefits; or the original owner may reacquire the interest.

Finance Act 2010 amended s409C TCA 97 to abolish with effect from the tax year 2010, loss relief available to owners of significant buildings and gardens who are passive investors. Transitional arrangements were included to provide that relief will continue to be available for 2010 and 2011 in respect of work which was;

(i)    completed before 4 February 2010,

(ii)   underway on or before 4 February 2010 or

(iii)  which began after 4 February 2010, where such work was carried out under a written contract which was entered into before that date.

It should be noted that the relief for expenditure on significant buildings and gardens is a “specified relief” under Part 15 Chapter 2A TCA 97, in the context of the limitation on the amount of certain relief used by certain high-income individuals – see 1.27.




1.20.33        Contributions to capital expenditure of local authorities

TCA 97 s310       Capital allowances may be claimed by a person carrying on a trade in respect of capital sums contributed to a local authority, towards the cost of certain expenditure under an approved trade effluence scheme.

In addition, capital allowances may also be claimed in respect of contributions made to a local authority for the purpose of funding new water supply infrastructures.

The allowances available may be either wear-and-tear or industrial buildings allowances and are granted as if the trader had incurred the capital expenditure himself/herself in the course of his/her trade.

This provision was subject to EU approval and a Ministerial Commencement Order and it came into effect on 22 October 2001.




1.20.34        Public service vehicles – taxis

TCA 97 s286A    Please see previous editions of this text up to 34th edition. Capital allowances could have been claimed on expenditure incurred on the cost of taxi licences acquired on or before 21 November 2000.




1.20.35        Capital allowances on provision or acquisition of intangible assets

TCA 97 s291A     A tax relief was introduced in the Finance Act 2009 for capital expenditure incurred by companies after 7 May 2009 on the provision or acquisition of intangible assets for the purposes of a trade.

The intention is to enhance Ireland’s competitiveness as a location for centralisation, management and development of intellectual property and is in line with the government’s policy on the “Smart” economy.

Under the legislation the aggregate amount of any allowances and related interest expense in funding an acquisition of intangible assets in an accounting period shall not exceed 80% of the trading income from the relevant trade. Therefore at a minimum, 20% of income will be left in charge.

The key features of the relief are as follows:

•   The company must prepare accounts under IFRS or Irish GAAP.

•   The definition of intangible asset is broadly drafted and includes patents, brands, trade names, copyrights etc., and associated rights and goodwill but does not include marketing intangibles, customer lists or goodwill which is not linked to a qualifying category.

•   The relief provides for capital allowances against taxable income on capital expenditure incurred by companies on the provision of intangible assets for the purposes of a trade.

•   Infinite life assets can by election be effectively written off over 15 years and all other assets are written off in line with the standard accounting treatment. However companies can opt instead for a 15 year write down. There is no clawback provided the 15 year life is exceeded.

•   A separate trade is deemed to arise from managing, developing or exploiting the intangible assets and the relief is ring-fenced to that trade.

•   The interest cost of funding the acquisition of the intangible assets, including interest on borrowings to invest in a company which uses the money to acquire intangible assets can only be relieved against the income of the separate trade.

•   Computer software allowances continue to be dealt with under separate rules.

•   Section 291A includes expenditure on patents and know-how and current regime for these reliefs is being discontinued for companies, but companies may opt for these reliefs for a further 2 year period (see section 1.20.12).

•   Carry forward of excess allowances and interest is permitted.

•   Both third party and connected party acquisitions are allowed subject to arm’s length rules. This regime will not apply where relief for such expenditure is otherwise available.

•   A company which is subject to Irish capital gains tax (CGT) can opt out of CGT group relief (which eliminates the charge to CGT), pay CGT and the purchaser can opt into this regime on purchase of intangible assets.

•   There is no clawback of the relief where the assets are sold more than 15 years after the beginning of the accounting period in which the asset was first provided unless it results in a connected company claiming the allowances. The clawback is reduced to 10 years for expenditure incurred after 4 February 2010.

Finance Act 2010 made a number of amendments.

Section 288 TCA 97 was amended to reduce from 15 years to 10 years the period in which a specified intangible asset must be used in the trade to avoid a clawback of allowances.

An amended definition of computer software was inserted into s291 TCA 97 to provide for relief under that section for companies in relation to “end-use” type software only. Computer software acquired for the purposes of its commercial exploitation by companies will be treated as expenditure on a specified intangible asset within the meaning of s291A TCA 97 and relief for such expenditure will, accordingly, be available under this section. To accommodate companies with planned investments, the amendment provided for a transition period of 2 years during which a company may elect to claim relief under s291 TCA 97 in respect of capital expenditure on computer software acquired for commercial exploitation.

Finance Act 2010 provided for several other amendments to s291A TCA 97, as follows:

•  The list of specified intangible assets covered by the scheme was augmented by the inclusion in s291A of applications for the grant or registration of patents, copyright etc. and a broader definition of know-how.

•  An amendment to paragraph (h) of s291A(1) makes it clear that the scheme does not apply to liquor licences within the meaning of section 2 of the Intoxicating Liquor Act 2008.

•  Section 291A was also amended to ensure that relief is available for capital expenditure incurred prior to the commencement of a trade on the provision of specified intangible assets for the purposes of the trade. (A similar amendment was introduced for computer software in s291 TCA 97).

•  Where a specified intangible asset is revalued downwards in the company’s accounts due to impairment of the asset, relief will be granted for any resultant impairment charge.

•  Finally, a technical amendment was made to clarify the activities, involving the use of specified intangible assets, that constitute a separate trade for the purposes of determining the trading income of the relevant (i.e. separate) trade against which capital allowances may be offset.

The Finance Act 2010 amendments apply to relevant expenditure incurred by companies after 4 February 2010, apart from the exclusion of liquor licences which will have effect for any allowance to be made for an accounting period commencing on or after 1 January 2010.

Finance Act 2011 amended s766 which provides for a tax credit for certain expenditure on research and development (R&D) activities. The definition of “expenditure on research and development” was amended to clarify that where a company incurs expenditure on the provision of a “specified intangible asset” within the meaning of s291A, such expenditure shall not constitute expenditure on machinery or plant for the purpose of the R&D tax credit.




1.20.36        Restriction of capital allowances/losses

(a)   General

TCA 97
s409A; s409B

In the case of passive investors, the amount of capital allowances on qualifying buildings which can be set off against non-rental income is restricted to €31,750 in a full tax year. There is no restriction on the amount which can be set off against rental income. The restriction does not apply to companies, owner-operators and active partners.

In the case of a partnership, where an individual is not an active partner and capital allowances have been used under s392 TCA 97, to create or augment a loss in the partnership, the amount of the loss which may be set against other income is based on the formula:

A + €31,750

where

A = the amount of profits or gains of the individual trade in the year of loss before the capital allowances are taken into account.

Where an individual is a partner in two or more partnership trades, then those partnership trades in which he is not an active partner are deemed to be a single partnership trade.

The restriction applies to all types of commercial premises, including multistorey car parks, which attract capital allowances under the various existing tax incentive schemes and the Urban and Rural Renewal Schemes.

Capital allowances on hotels are ring-fenced and may be set off only against rental income in the case of individual investors. This restriction does not apply to owner-operators or companies, or to certain hotels located in counties Cavan, Donegal, Leitrim, Mayo, Monaghan, Roscommon or Sligo.

Transitional arrangements were provided for where certain commit­ments were made prior to 3 December 1997. Accordingly the restrictions outlined above will not apply where before 3 December 1997:

(i)    In the case of construction, the foundation of the building was laid in its entirety;

(ii)   In the case of refurbishment, work up to the value of 5 per cent of the total cost of the refurbishment was carried out;

(iii)   The building was provided for the purposes of a project approved for grant assistance by an industrial development agency within a period of two years ending on 3 December 1997;

(iv)   An application for planning permission on the building had been received by a planning authority before 3 December 1997;

(v)   The individual can prove to the Revenue Commissioners that a detailed plan had been prepared and that discussions had taken place with the planning authority before 3 December 1997 and that this can be supported by an affidavit or statutory declaration by the planning authority, and the expenditure was incurred by the person entitled to the capital allowances under an obligation entered into before 3 December 1997 or before 1 May 1998 pursuant to negotiations which were in progress before 3 December 1997;

(vi)   Obligations were treated as having been entered into before 3 December 1997 only if there was an existing and binding contract, in writing, under which the obligation arose;

(vii)  Negotiations pursuant to which the obligation was entered into were not regarded as having been in progress unless preliminary commitments or agreements, in writing, were entered into before that date.

See section 4.1.7 in relation to restrictions applying in the case of both limited and general partnerships.

(b)   Property Investment Schemes

Section 408 TCA 97 restricts the manner in which capital allowances on buildings may be set off by investors participating in a “property investment scheme”. This is any scheme or arrangement which facilitates the sharing of income or gains from an interest in a building by the public. An exception is made where the investment is made by direct joint ownership and the number of participating investors is thirteen or lower (as indicated in Tax Briefing 61).

Where s408 TCA 97 applies the investors in the scheme are not entitled to have any of the capital allowances in respect of the building concerned set off against non-rental income.

TCA97 s407       (c)   Shipping Trades

Section 407 TCA 97 restricted the set-off of losses and capital allowances arising in respect of a shipping trade against non-shipping income and, as respects leasing, ensured that where a ship is leased for use in a shipping trade the capital allowances in respect of that ship could be set against only the income arising under that lease but not against other leasing income. The ring-fence on the use of losses and capital allowances in qualifying shipping trades applied until 31 December 2010.




1.20.37        Regeneration of urban docklands

TCA97
s380Q–X

Finance (No. 2) Act 2008 introduced a scheme to facilitate the removal and relocation of certain facilities which may hinder the regeneration of urban docklands. The scheme arises from the EU Seveso II Directive (96/82/EC), which seeks to protect public safety near locations where potentially dangerous activities are undertaken. The relief, given by way of accelerated capital allowances and “additional relocation allowances”, covers the removal costs of the industrial facilities and the cost of building the relocated facilities, including land purchase costs.

Costs are limited to the net costs of the removal and relocation. Any productivity gains resulting from relocation and any costs relating to an increase in capacity are not allowable. The provisions will come into operation by way of Commencement Order to be made by the Minister for Finance following clearance by the European Commission from a State Aid perspective.










1.21         Farming Taxation

TCA97
s654–s664

All farming carried on by individuals, with the exception of certain market gardening and other activities, is liable to income tax under Case I of Schedule D.


1.21.1           Averaging of farm profits

TCA97 s657         (a)   General



An individual may elect that his/her farming profits chargeable to income tax are to be computed by reference to an average of the profits arising in each of the preceding three years, provided that he/she has been charged to tax under Schedule D Case I on the current-year basis in each of the two preceding years. Where an election for averaging is made, the election remains in force for all future years, except where the individual decides to opt out of the averaging system.

(b)   Losses

Where losses are taken into an averaging calculation and the result of that calculation is a loss, one-third of the loss is available for relief against other income under s381 TCA 97 or for carry-forward under s382 TCA 97.

(c)   Capital Allowances

Capital allowances are not subject to averaging.

(d)   Stock Relief

As stock relief is treated as if it were a trading expense, profits for averaging purposes are the profits after deduction of stock relief.

(e)   Opting Out of Averaging

The individual may opt out of the averaging system only if he was charged to tax on the average basis for each of the three years of assessment immediately preceding the year for which he wishes to revert to the normal year basis.

If he wishes to revert to the normal year basis, no amendment is made in the average basis assessment for the last average year, but the two years prior to the last average year are reviewed and, if the existing assessment for either or both year(s) is less than the amount of the assessment for the last average year, an additional assessment for the difference is made for the year(s) affected.

(f)   Cessation

Where all farming carried on by an individual ceases, the normal cessation provisions are applied irrespective of an election for the average basis.

(g)   Time Limits

The time limit within which an election for the average basis may be made is within 30 days of the date of the notice of assessment to income tax on farming profits. Notification of opting out of the averaging system must be given on or before 31 October in the year following the year of assessment.

(h)   Ineligible Farmers

The following individuals cannot elect for averaging:

TCA97 s657                (i)    A farmer who (or whose spouse), at any time in the year of assessment, is carrying on (either solely or in partnership) another trade or profession.

There is an exclusion where the trade carried on by the spouse consists solely of the provision of accommodation in the buildings on the farm land occupied by the farmer and the provision of such accommodation is ancillary to the farming of that land, i.e., the provision of farmhouse holidays.

(ii)    A farmer who (or whose spouse), at any time in the year of assessment, is:

— a director (or employee) of a company carrying on a trade or profession, and

— is able to control (either directly or indirectly) more than 25% of the ordinary share capital of the company.

A farmer whose spouse is treated for tax purposes as not living with him may elect for averaging notwithstanding that his spouse may fall within the above categories.

(i)    Milk Quota Partnership

With effect from 13 March 2008, where a farmer moves into a milk quota partnership, the partnership trade shall be treated for the purpose of averaging as a continuation of the farmer’s sole trade.




1.21.2          EU Single Payment Scheme

TCA97 s657A     Section 29 Finance Act 2005 provided for measures which apply to individuals who are engaged in the trade of farming in the year of assessment 2005 and who are in receipt of payments under the EU Single Payment Scheme for farmers and certain terminated FEOGA Scheme payments in 2005. These provisions do not apply to farmers who are already availing of farm income averaging.

The measures provided that, where certain conditions were met and where the individual so opted, any payments received in 2005 under the terminated FEOGA Schemes would be disregarded for tax purposes in 2005 and instead be deemed to arise in three equal instalments in 2005 and the two succeeding years of assessment and taxed accordingly. Should an individual have permanently ceased farming during that three-year period, any of these instalment payments which had yet to be taxed would have been brought into charge under Case IV of Schedule D for the year of cessation. Other than in a case of cessation, once an individual opted for this instalment arrangement, it could not have been altered during the three-year period.

Section 22 Finance Act 2007 extended the income averaging scheme to certain farmers who were in receipt of both old and new payments in the calendar year 2005, which may have been taxable in the 2005 and 2006 years of assessment depending on the accounting year-end.




1.21.3          EU restructuring aid for sugar beet growers

TCA97 s657B      Finance Act 2007 introduced a scheme for the taxation of EU restructuring aid for sugar beet growers.

Under the scheme, farmers in receipt of the restructuring payments were allowed to average them over a period of six years for the purposes of calculating taxable income. An individual who had carried on the trade of farming in 2007 or in any subsequent year and is within the charge to tax under Case I of Schedule D may elect to have any payments which would be liable to income tax to be chargeable in equal instalments for the year of assessment in which they are received and the five succeeding years of assessment (i.e., over six years).

Where a trade of farming is discontinued, then income tax shall be chargeable under Case IV of Schedule D for the year of assessment, and spreading forward of the income can also apply subject to the individ­ual having been taxed under Case I in 2007 or a subsequent year.

Any election to spread the payments must be made on or before 31 October in the year of assessment following the year in which the payments are made to the individual. Any election is irrevocable for the six-year period.




1.21.4          Stock relief

TCA97 s665-9     (a)   General

Individuals or companies who carryied on the trade of farming could have deducted 25% of any increase in stock values in a chargeable period or period of account as a trading expense incurred in that period.

The relief could not increase or create a loss. Excess capital allowances or unused losses could not be carried forward from or before a period in which stock relief was claimed. The relief must have been claimed in writing on or before the return filing date for the period to which it related.

In the case of individuals the relief does not apply for any year of assessment later than the year 2012, and in the case of companies it does not apply for any accounting period which ends after 31 December 2012 (The extention of the relief from 2010 to 2012 is subject to a Ministerial Order).

Special provisions applied to commencements and certain other situations where opening stock may not be at a realistic value. In such circumstances the Inspector of Taxes was entitled to treat the farmer as having trading stock of such value as appears to him to be reasonable and just.

(b)   Young Trained Farmers

In the case of “young trained farmers”, as defined in s667B TCA 97, the tax relief available is 100% of any increase in stock values for the year in which the individual begins farming and for three successive years.

This relief expires on 31 December 2012 (The extention of the relief from 2010 to 2012 is subject to a Ministerial Order).

(c)   Compulsory Disposal of Livestock

Special relief applies to profits resulting from the disposal of livestock due to statutory disease eradication measures. This special relief is broadly as follows:

(i)    The farmer may elect to have the profits treated as arising in four equal instalments in each of the four succeeding accounting periods or, on further election, in the accounting period of disposal and the three immediately succeeding accounting periods.

This option does not apply where a permanent discontinuance of the farming trade occurs.

(ii)   Where the receipts from the disposal are reinvested in livestock, the farmer may elect to claim stock relief at 100% (instead of the normal 25%) during the four-year deferral period. However, if the receipts are not fully reinvested by the end of the four-year period, the aggregate stock relief for the four years is to be reduced to an amount that bears the same proportion to the aggregate stock relief as the expenditure actually incurred in the four-year period bears to the compensation received. This reduction is to take place, as far as possible, in the later years.

This special treatment is available in the case of total cattle herd depopulation arising from statutory disease eradication schemes. Where the disposal is due to brucellosis, a farmer is treated as having disposed of an entire herd where under the brucellosis eradication rules he disposes of all eligible animals (as distinct from the total herd), together with any other animals that must be disposed of in accordance with those rules.

Finance Act 2008 extended the relief where part of a livestock herd is disposed of under any underlying disease eradication scheme, with effect from 13 March 2008.

The relief applies to all animals and poultry specified in Parts I and II of the First Schedule of the Diseases of Animals Act, 1996, where all animals or poultry of that particular kind of farming are disposed of on or after 6 December 2000 in such circumstances that compensation is paid by the Minister for Agriculture, Food and Rural Development in respect of that disposal.




1.21.5          Losses

TCA97 s662        Relief for farm losses against other income is claimable only where the farming is carried on, on a commercial basis, with a view to the realisation of profits. The relief will be available only for three consecutive years and, in special cases, four consecutive years.

If there is no other income, or if relief is denied because of the three/four-year rule-losses may be carried forward for set-off against future farming profits.




1.21.6          Discontinued farm trades

TCA97 s656        A farmer ceasing to trade and a successor to that trade may jointly elect to transfer trading stock at book value.




1.21.7          Pollution control

TCA97 s659        Farm pollution control allowances are available to a farmer who has a farm nutrient management plan in place in respect of his farm and who incurs necessary capital expenditure on certain buildings and structures for the control of pollution.

The relief applies to expenditure incurred on or before 1 January 2011. There is an accelerated allowance in year one of the lesser of €50,000 or 50% of qualifying expenditure with effect from 1 January 2006. The balance of expenditure is written off over seven years in the case of expenditure incurred prior to 1 January 2005 and over three years in the case of expenditure incurred on or after 1 January 2005.

The year-one allowance is regarded as a “floating allowance” to be taken in whole or in part at any time over the writing-down period.




1.21.8          Milk quotas

TCA97 Pt23
Ch 3 s669A-F

Capital allowances are available to farmers in respect of expenditure incurred on the purchase of any qualifying milk quota.

The amount of expenditure which qualifies for relief is limited to the lesser of:

(i)    the amount of the capital expenditure incurred on the purchase of a qualifying quota, or

(ii)    the amount of capital expenditure which would have been incurred on the purchase of that milk quota if the price paid were set otherwise than by the Minister for Agriculture and Food for the purposes of a milk quota restructuring scheme in the area in which the land, with which that milk quota is associated is situated.

The allowances are granted on a straight-line basis over a seven-year period.

Where a quota is subsequently sold or disposed of, the normal balancing allowance or charge provisions will apply.




1.21.9          Stallion stud fees

TCA97 Pt23
Ch 4 s381,
s669G-K

Section 26 Finance Act 2007 provided for the taxation of profits and gains arising from stallion stud fees with effect from 1 August 2008. It also introduced a credit for income tax that is paid by an individual on exempt stallion fees and dividends as a result of the restriction of certain specified tax reliefs that were introduced by Finance Act 2006 (see 1.27).

(i)   With effect from 1 August 2008, stallions are to be treated as stock in trade, and income and gains arising from stallion stud fees or from the sale of stallions will be subject to income tax.

(ii)   The normal expenses for the upkeep of stallions will be allowed as a tax deduction.

(iii)  A tax deduction in respect of the purchase cost of the stallion will be provided over four years at 25 per cent per annum.

(iv)  Stallions purchased on the open market on or after 1 August 2008 are to be valued for the purposes of the four-year deduction at their purchase price.

In cases where stallions are standing at stud prior to 1 August 2008, or where stallions transfer to stud from racing or training or are bred on farms or held as stock in trade, the cost of the stallion for the purposes of the four-year deduction will be the prevailing market value as at 1 August 2008, or the date the stallion first stands at stud, as appropriate.

(v)   Where a stallion is sold or dies, there is provision for adjustment to the amount of the write-down that has already been claimed.

This adjustment will be calculated in much the same way as a balancing allowance/charge is calculated for capital allowances purposes.

(vi)   A distinction will be made between stallion owners that hold interests in stallions in the course of a farming trade and those that hold such interests for passive investment purposes.

Stallion fees and profits arising to owners engaged in farming activities will be taxed under Schedule D Case I as ordinary income of the farming trade.

Where a loss arises to such owners, that loss will be available for offset against other income under the existing rules that apply to farming losses.

Stallion fees and profits arising to owners who are passive investors will be taxed under Schedule D Case IV. Where a loss arises to a passive investor, that loss may not be offset against any other income and must be carried forward for offset against future Case IV income arising from stallion activities.

(vii)  Any additional tax paid in respect of exempt stallion stud fee income under the provisions introduced by Finance Act 2006 (restriction of specified reliefs, see 1.27) may be carried forward as a credit against income tax in future years.




1.21.10         Greyhound stud fees

TCA97 s233         The exemption from tax on profits or gains arising from grey­hound stud fees was abolished with effect from 1 August 2008 (see section 1.23.5).






1.22         Relevant Contracts Tax (RCT)

TCA97
s530–1

There are special rules relating to payments made by principal contractors to sub-contractors in respect of relevant contracts in the construction, forestry and meat-processing industries. These rules are commonly known as the relevant contracts tax (RCT) system. Where relevant operations under a relevant contract are carried out in the State, then the RCT system applies regardless of whether or not:

(i)   parties to the contract are non-resident in the State or are not liable to tax in the State in respect of those operations,

(ii)  the contract is executed outside the State or the contract is not subject to the law of the State, and

(iii)  payments under the contract are made outside the State.

Finance Act 2011 provided for the introduction of a new scheme of RCT which will replace the current scheme on a date yet to be decided.

Current Scheme of RCT

Under the current scheme, the principal contractor must deduct tax (RCT) at 35% from such payments and remit this to the Collector-General unless:

(i)   the sub-contractor produces a certificate authorising the receipt of the amount without deduction of tax (Form C2), and

(ii)  the principal contractor obtains a Relevant Payments Card in relation to the sub-contractor.

The sub-contractor’s Inspector of Taxes will issue such a certificate of authorisation if he is satisfied that:

(a)   The applicant is or is about to become a sub-contractor engaged in the business of carrying out relevant contracts.

(b)   The business is or will be carried on from a fixed place of business and has or will have such equipment, stock and other facilities as in the opinion of the Revenue Commissioners are required for the purposes of the business.

(c)   Proper books and records will be kept in relation to the business.

(d)   The applicant has paid all his due taxes, including interest and penalties, and delivered all necessary returns and supplied all information requested by his Inspector of Taxes for the “qualifying period”, which includes the period from the beginning of the tax year to the date the application for Form C2 is made to the Inspector.

Where the contractor has been resident outside the State during the qualifying period and applies for a Form C2, he/she must satisfy Revenue that he/she has complied with the tax obligation of the country in which he/she was resident during the qualifying period.

(e)   There is good reason to expect that the applicant will keep proper books and records in the future, and will also be tax-compliant in the future.

(f)    The Inspector is satisfied, following “look-through” procedures, in relation to the tax history of persons connected with the applicant. These “look-through” procedures are similar to those applying in the case of applications for tax clearance certificates.

If the Inspector of Taxes refuses, for any reason, to issue Form C2, the sub-contractor can apply to the Revenue Commissioners, who have powers to issue the certificate even though they may not be satisfied on one or more of the conditions. A sub-contractor has a right of appeal against a refusal by Revenue authorities to issue the certificate.

TCA97              New Scheme of RCT (Finance Act 2011)

s530A–V

The key elements of the new scheme are as follows:-

(i)    Replacement of the current RCT rates of 0% and 35% with a three-rate withholding scheme:

— zero rate which will apply on the same basis as currently applies to a C2 holder - criteria include compliance with tax obligations for previous three years,

— standard, i.e. 20%, rate for subcontractors registered for tax with a record of substantial compliance,

— 35% rate which will be a default rate where both zero and 20% are not appropriate.

(ii)   Abolition of the monthly RCTDC repayment system and replacement with an offset system and annual repayment.

(iii)  Strengthening of the reporting system for RCT principals in order to enhance compliance and reduce the opportunities for fraud.

(iv)  The mandatory use of electronic means for the transfer of information, data, payments and returns.

The following is an overview of how the new scheme is expected to work. It should be remembered that all contacts between the principal and Revenue will be through an on-line process.

When a principal enters into a relevant contract with a subcontractor, he/she will be obliged to provide Revenue with details of the subcontractor and contract, on-line, including confirmation that the contract being entered into is not a contract of employment. Revenue will then acknowledge the contact and will advise the principal and subcontractor of the rate to be applied, if available.

Prior to making a payment under the contract, the principal must notify Revenue (by electronic means) of their intention to make the payment and state the gross amount to be paid.

Revenue will issue a deduction authorisation setting out the rate of tax and the amount of tax to be deducted from the payment. The principal must pay the subcontractor in accordance with the deduction authorisation and provide a copy of the authorisation to the subcontractor.

Revenue will automatically put credit for any tax deducted onto the subcontractor’s tax record. That credit will be available for offset as it arises or for repayment annually.

Revenue will have all details of the payments notified to them by principals. Depending on the filing frequency of the principal, a deduction summary will be issued to the principal, either monthly or quarterly, listing all of the payments notified to Revenue. If the summary is correct, the principal need only arrange payment on or before the due date for the return. The return will be deemed to have been made on that date. If the summary requires amendment the principal can amend it on-line and arrange for payment on or before the due date.

Payment should be made on-line by the due date. As all principals will be electronic filers, the due date is the extended date – the 23rd day after the end of the period covered by the return. The compliant principals will then have fulfilled their obligations.

If the deduction summary is amended after the due date, the return will be late and a surcharge will apply. Revenue will issue a notice of the tax and any surcharge due.

Revenue can assess the liability of a principal, normally following an investigation or audit. A notice of assessment will issue in such cases.


1.22.1          Principal contractor

TCA97 s531(1)    Under the current scheme, a principal contractor is defined as one of the following:

(a)   A person who, in respect of the whole or any part of the construction operations to which the contract relates, is himself the contractor under another construction contract.

(b)   (i)   A person carrying on a business which includes the erection of buildings or the manufacture, treatment or extraction of materials for use, whether used or not in construction operations. Finance Act 2007 extended the list of principal contractors with effect from 1 May 2007 to include a person carrying on a business involving the development of land.

(ii)   A person carrying on a business of meat-processing operations in an establishment approved and inspected in accordance with the European Communities (Fresh Meat) Regulations 1997 (S.I. No. 434 of 1997) or, as the case may be, the European Communities (Fresh Poultry Meat) Regulations 1996 (S.I. No. 3 of 1996).

(iii)   A person carrying on a business which includes the processing (including cutting and preserving) of wood from thinned or felled trees in sawmills or other like premises the supply of thinned or felled trees for such processing.

(c)   A person who is connected with a company carrying on such a business as is mentioned in paragraph (b) (a person being regarded for the purposes of this paragraph as being so connected if he would be regarded for the purposes of s639 TCA 97 as being so connected).

Finance Act 2008 amended the connected persons rule contained in s531(1)(c) TCA 97. The amendment has the effect of eliminating from the definition of principal contractor, companies which are obliged to operate RCT because they are connected with a company engaged in the business of land development or construction. It was proposed that those companies would not have to operate RCT where they engage a sub-contractor solely to carry out work on their own business premises provided they are not themselves engaged in the land development or construction business. The effect of this amendment was that in the case of connected or group companies, where one of those companies is carrying on the business of land development or construction, other connected or group companies are not automatically regarded as principal contractors unless they themselves are carrying on the business of land development or construction.

The amendment also ensured that a person (which includes an individual) who is not engaged in a business of land development or construction, who is connected with a company carrying on forestry or meat-processing operations, does not have to operate RCT, where that person engages a sub-contractor solely to carry out construction operations in relation to a private dwelling or their own business premises. The effect of this amendment was to recognise a practice which had existed for some time.

(d)   A local authority, a public utility society within the meaning of s2, Housing Act 1966, or a body referred to in paragraphs 1 or 2 of s12(2)(a) or ss19 or 45 of that Act.

(e)   A Minister of the Government.

(f)    Any board established by or under statute or, with effect from 1 May 2007, any board or body established by or under Royal Charter and funded wholly or mainly out of monies provided by the Oireachtas.

(g)   A person who carries on any gas, water, electricity, hydraulic power, dock, canal or railway undertaking.




1.22.2          Certified sub-contractor

A certified sub-contractor in relation to a principal means a sub-contractor:

(a)   In respect of whom the principal holds, at the time of making a payment under a relevant contract to the sub-contractor, a Relevant Payments Card for the year in which the payment is made; and

(b)   In respect of whom the principal has not received a cancella­- tion notice from the Revenue Commissioners.

Uncertified sub-contractor means a sub-contractor who is not a certified sub-contractor.




1.22.3          Relevant contract

A relevant contract means a contract between a sub-contractor and a principal contractor where the sub-contractor is liable as follows:

(a)   to carry out relevant operations; or

(b)   to be answerable for the carrying out of such operations by others; or

(c)   to furnish his own labour or the labour of others in the course of such operations, i.e., employment agencies.

Where a person is an employee of the principal contractor, a “relevant contract” does not exist between them. PAYE is operated on payments to the employee in the normal way.

Relevant operations are any of the following:

(i)    The construction, alteration, repair, extension, demolition or dismantling of buildings or structures.

(ii)   The construction, alteration, repair, extension, or demolition of any works forming or to form part of land including walls, roadways, power lines, aircraft runways, docks and harbours, railways, inland waterways, pipelines, reservoirs, water mains, wells, sewers, industrial plant and installations for purposes of land drainage.

(iii)   The installation in any building or structure of systems of heating, lighting, air conditioning, sound proofing, ventilation, power supply, drainage, sanitation, water supply, burglar alarms, fire-protection or telecommunications.

(iv)   The external cleaning of buildings (other than cleaning of any part of a building in the course of normal maintenance) and the internal cleaning of buildings and structures so far as carried out in the course of their construction, alteration, extension, repair or restoration.

(v)   Operations which form an integral part of or are preparatory to or are for rendering complete such operations as are described above, including site clearance, earth moving, excavation, tunnelling and boring, laying of foundations, erection of scaffolding, site restoration, landscaping, and the provision of roadways and other access works.

(vi)   Operations which form an integral part of or are preparatory to or are for rendering complete the drilling or extraction of minerals or natural gas or the exploration or exploitation of natural resources.

(vii)   The construction, alteration, repair, extension or demolition of telecommunications apparatus.

(viii)   The haulage for hire of materials, machinery or plant for use whether or not in any of the aforesaid construction operations.

(ix)    Forestry operations which include:

(a)    the planting, thinning, lopping or felling of trees in woods, forests or other plantations, e.g., the maintenance of woods, forests and plantations and the preparation of land, including woods or forests which have been harvested, for planting;

(b)   the haulage or removal of thinned, lopped or felled trees;

(c)   the processing (including cutting or preserving) of wood from thinned, lopped or felled trees in sawmills or other like premises;

(d)   the haulage for hire of materials, machinery or plant for use, whether used or not in any of the aforesaid operations.

(x)   “Meat-processing operations” which include:

(a)   the slaughter of cattle, sheep or pigs, domestic fowl, turkeys, guinea fowl, ducks or geese;

(b)   the division (including cutting or boning), sorting, packaging (including vacuum packaging) rewrapping or branding of, or the application of any other similar process to the carcasses, or any part of the carcasses (including meat), of slaughtered cattle, sheep or pigs, domestic fowl, turkeys, guinea fowl, ducks or geese;

(c)    the application of methods of preservation (including cold storage) to the carcasses, or any part of the carcasses, of slaughtered cattle, sheep or pigs, domestic fowl, turkeys, guinea fowl, ducks or geese;

(d)   the loading or unloading of the carcasses, or any part of the carcasses, of slaughtered cattle, sheep or pigs, domestic fowl, turkeys, guinea fowl, ducks or geese at any establishment where any of the operations referred to in paragraphs (a), (b) and (c) are carried on;

(e)    The catching of domestic fowl, turkeys, guinea fowl, ducks or geese

(f)    the rendering of the carcasses of slaughtered cattle, sheep, pigs, domestic fowl, turkeys, guinea fowl, ducks or geese.




1.22.4          Gang system

A relevant contract is deemed to exist between the principal contractor and each member of a gang. The principal contractor making a payment to a group or gang must consider the tax status of each individual member of that group or gang and make payment in full or deduct tax accordingly from each element of the payment. Individual gang members must give the principal contractor details of the amount due to them.




1.22.5          Credit for tax deducted

The gross amount receivable under the contract is included in the computation of the profit of the sub-contractor and he is entitled to credit for, or repayment of, the tax suffered. Under the current scheme (pre Finance Act 2011) during the course of a year of assessment the sub-contractor may apply for repayment of the tax deducted in that year on a monthly basis. The repayment will be confined to the amount of the tax suffered which appears to the Revenue Commissioners to exceed the proportionate part of the amount of tax for which the sub-contractor is estimated to be liable for that year of assessment. Any amount outstanding in respect of VAT, PAYE, PRSI, IL, USC and CGT will, however, be deducted from the amount of the repayment.

Under the new scheme the monthly repayment system will be abolished and replaced with an offset system and annual repayment.

Claims for repayment of excess RCT deducted are subject to the four-year time limit that applies to tax repayments generally. However, where the sub-contractor submits the Form RCTDC outside the four-year time limit for repayments, he/she is entitled to have the tax contained in the RCTDC taken into account and credited only against any outstanding tax liability on trading profits (from the trade which gave rise to the deduction) for the particular chargeable period. The sub-contractor will not be entitled to an offset against any other tax liability or to secure a repayment in respect of any balance remaining in the RCTDC.




1.22.6          Returns

Prior to 1 January 2010, principal contractors were obliged to make returns and payments of all deductions made on a monthly basis. Finance Act 2010 introduced a new definition of “return period” with a view to reducing the compliance burden associated with RCT. A “return period” is defined as the period specified in notice in writing given by the Revenue Commissioners to that principal, being a period of one or more income tax months, in respect of which the principal is required to make a return to the Collector General. Whatever the return period is e.g. bi-monthly, quarterly etc, as advised by Revenue, the principal must file a return and make a payment to the Collector General within 14 days of the end of the return period, or within 23 days of filing electronically on ROS.




1.22.7          Payments to sub-contractors

Under the current scheme, (pre Finance Act 2011) Where a person to whom a C2 has been issued wishes to receive payments without deduction of tax, the C2 must be produced in person to the principal contractor, who then applies to Revenue for a Relevant Payments Card. On receipt of the card, the principal contractor may make payments without deduction of tax. The requirement for the sub-contractor to produce the C2 in person may be relaxed in two circumstances:

(i)    Where the sub-contractor has nominated a bank account to Revenue into which all payments are to be made by principal contractors, the principal will be entitled to apply for a Relevant Payments Card without having seen the sub-contractor’s C2. The sub-contractor will have to notify the principal of details of his or her C2 and of the nominated bank account, and the principal will have to undertake to make all payments directly into that bank account.

(ii)   Where the principal contractor already holds a Relevant Payments Card in relation to a sub-contractor and the contract in relation to which the card was issued is ongoing at the end of the tax year, the principal will be allowed to apply for a card for the following year without having seen the sub-contractor’s C2 for that year.

Where a payment limit is imposed and payments to the sub-contractor exceed the limit, the principal must deduct RCT from such excess payments to the sub-contractor as if the sub-contractor were an uncertified sub-contractor. Where a limit is applied, the sub-contractor concerned may apply to Revenue for an increased (or a reduced) limit or the removal of the limit. If a sub-contractor is not satisfied with any limit imposed in relation to him or her, he or she has the right of appeal to the Appeal Commissioners and the courts.

Finance Act 2010 provided that with effect from 1 January 2010, Revenue may unilaterally amend the limit on a relevant payments card by reducing, increasing or removing it. Prior to that, only a subcontractor could request such an amendment. See paragraph 1.22 for details under the new scheme (Finance Act 2011).




1.22.8          Late payments by principal contractors

To combat the deliberate late payment of RCT, where a principal contractor makes an RCT remittance for a tax year or a period included in a tax year and that remittance is not included in a monthly return, the remittance will be treated as a remittance for the first income tax month of the tax year. However, if, within one month of interest (on late payment) being demanded by virtue of the operation of that rule, the principal contractor makes a return for the income tax month or months to which the remittance relates, then that rule will be disapplied and the remittance will be treated as a remittance or remittances for the income tax month or months in question. This will then enable interest to be charged on the basis of the due date for the RCT remittance for the month or months in question.

It also provides that, where an amount of RCT is payable on foot of a yearly estimate notice issued by an Inspector of Taxes, interest on the overdue tax will be calculated on the basis that the tax was due for the first income tax month of the tax year to which the notice relates. There is provision for the Inspector of Taxes or, on appeal against the notice, for the Appeal Commissioners to determine the amount of RCT which was unpaid for each income tax month in the tax year to which the notice relates. Where the Inspector of Taxes or Appeal Commissioners so determine, the interest on overdue tax will be calculated on the basis of the due date for the RCT remittance for the month or months in question.






1.23         Exemptions


1.23.1          Artists

TCA97 s195       Certain earnings of individuals who are determined by the Revenue Commissioners to have produced a work or works generally recognised as having cultural or artistic merit are exempted from Irish income tax.

Finance Act 2011 provided for an upper limit of €40,000 per annum to the income tax exemption, for the tax years 2011 et seq.

“A work” is defined as an original and creative work, whether written, composed or executed as the case may be, which falls into one of the following categories:

(a)    A book or other writing.

(b)    A play.

(c)    A musical composition.

(d)    A painting or other like picture.

(e)    A sculpture.

The exemption applies to an individual only. The relief will be granted to a person who has written, composed or executed the work or works jointly with another individual. The individual must be resident in Ireland and not resident elsewhere, or ordinarily resident and domiciled in Ireland and not resident elsewhere. If the Revenue Commissioners accept that the claim to exemption is valid, any profits or gains arising to the claimant from the publication, production or sale, as the case may be, of the work or works or a work of his in the same category as that work and which would, apart from the exemption, be included in an assessment under Case II of Schedule D are to be disregarded for all purposes of the TCA 97. There are detailed rights of appeal.

A formal claim for exemption must be made on a special claim form Artist 1 or 2, depending on the category of the claim, and the exemption will apply only from the tax year in which the claim is made. It should be noted that, notwithstanding the exemption granted or claimed for any year, a return of total income from all sources must be made for each year.

The Arts Council and the Minister for Arts, Culture and the Gaeltacht have drawn up guidelines for the correct operation of this provision.

Tax relief in respect of artistic income is restricted with effect from 2007 in accordance with Part 15 Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals — see 1.27.




1.23.2          Patent royalties

TCA97
s141–
234

The exemption from income tax afforded to individuals in respect of income arising from a qualifying patent (with the exception of those mentioned below) has been phased out completely with regard to patent income arising on or after 6 April 1994.

Income from a qualifying patent, paid on or after 11 April 1994 and before 24 November 2010, was exempt where the royalty or other sum was paid in respect of:

(i)     a manufacturing activity of a company or of an incorporated enterprise, whether that activity is carried on in the State or elsewhere, or

(ii)    a “non-manufacturing” activity, to the extent that the income arises from bona fide “third-party” payments, i.e., where the payer and payee of the royalty are not connected. Connected persons include spouses, in-laws, relatives, trustees, partners and companies controlled by another person or persons.

The exemption available under paragraph (i) above was restricted in the case of connected persons, to an amount which would have been payable if the payer and the beneficial recipient were independent persons acting at arm’s length.

The exemption from income tax also applied to dividends paid out of “manufacturing royalties” and bona fide “third-party” exempt royalties in respect of “eligible shares” in a patent company.

Eligible shares were shares which:

•   were fully paid up;

•   carried no preferential right to dividends or assets on a winding-up and no preferential right to be redeemed;

 •  were not subject to any different treatment from the treatment

     which applied to all shares of the same class.

The exempt or non-exempt status of distributions made out of royalty income received by a company depended on the source of the royalty income and may be summarised as follows:

(a)    Royalty income received from unconnected persons:

distributions to shareholders were fully exempt.

(b)    Royalty income received from connected persons:

distributions to shareholders were exempt up to the amount of the “aggregate expenditure” on research and development incurred by the company. Aggregate expenditure included expenditure incurred by the company, its group companies and companies under common ownership, in that accounting period and the two previous accounting periods. 

The restriction on the amount of tax-free distributions could have been avoided, where the Revenue Commissioners were satisfied that the royalty income was from a qualifying patent in respect of an invention which:

(a)   involved radical innovation; and

(b)   was patented for bona fide commercial reasons and not primarily for the purposes of avoiding liability to taxation.

The Revenue Commissioners, after considering the evidence which the recipient submitted to them and after consultation (if any) as may seem to them to be necessary with such persons as in their opinion may be of assistance to them, determined the portion of the distribution which may have been exempt from tax.

The recipient was notified of the determination in writing and had the right of appeal to the Appeal Commissioners within 30 days.

A qualifying patent was a patent covering an invention for which the research, planning, processing, experimenting, testing, devising, designing or developing was carried out in the State.

“Income from a qualifying patent” meant any royalty or other sum paid in respect of the user of the invention to which the qualifying patent related and included any sum paid for the grant of a licence to exercise rights under such patent.

“Resident of the State” means any person who was resident in the State for income tax or corporation tax purposes and who was not resident elsewhere.

The Finance Act 2006 introduced two anti-avoidance provisions in relation to the availability of tax-free dividends from exempt patent royalty income applying for distributions made on or after 2 February 2006.

•  A “bona fide” test was introduced where the patent agreement was between connected parties. Dividends would have been exempt only where the patent was taken out for bona fide commercial reasons and not primarily for the purpose of avoiding tax.

•  An “R&D test” (this test already applies to patent agreements between connected parties) was introduced for arrangements between unconnected parties that consist of a patent agreement and a franchise. Only distributions up to the level of the company’s R&D expenditure incurred in a three-year period would have been exempt. The bona fide test also applied in these circumstances.

The anti-avoidance provisions did not affect the availability of tax-free dividends from exempt patent royalty income between unconnected parties where no other arrangements for intellectual property existed.

Tax relief in respect of income from patent royalties is restricted with effect from 2007 in accordance with Part 15 Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals (see 1.27).

Finance Act 2011 abolished the tax exemption, provided for in s234, for royalty and other income arising to an Irish resident individual or company in respect of a qualifying patent. The abolition of the exemption applies to income from a qualifying patent which is paid to a person on or after 24 November 2010. Finance Act 2011 also abolished the tax exemption in s141 in respect of certain distributions made out of patent income where such income was exempted from income tax. The abolition of the exemption applies to distributions made out of exempt patent income on or after 24 November 2010.




1.23.3          Stallion services

TCA97 s231        The following profits on gains arising on or before 31 July 2008 were exempt from tax:

(i)     profit or gain arising to the owner (or part-owner) of a stallion which was ordinarily kept on land in the State from the sale of services, or the rights to such services, of mares within the State, or

(ii)    profit or gain arising to the part-owner of a stallion which was ordinarily kept on land outside the State from the sale of services (or rights to services) of mares by the stallion. However, the part-owner must have carried on in the State a trade which consisted of or included bloodstock breeding, and it must have been shown to the satisfaction of the Inspector that the part-owner acquired the stallion and held it primarily for the purpose of the service of mares owned or partly owned by the part-owner of the stallion in the course of his trade.

The exemption does not apply to any profits or gains arising after 31 July 2008 (see 1.21.9).

The profits, gains and losses arising from the above activities must have been included in the taxpayer’s annual return of income even though the income or gains were exempt from tax. The normal rules relating to the keeping of records and the making available of such records for inspection by the Revenue Commissioners also applied.



1.23.4          Forests/woodlands

TCA97 s232        Profits or gains arising from the occupation of woodlands managed on a commercial basis and with a view to the realisation of profits are not to be taken into account for any purpose of the TCA 97.

The tax-free status of income so exempted is preserved when dividends are paid out of such income.

Losses incurred in the occupation of woodlands managed on a commercial basis with a view to the realisation of profits may not be claimed under s381 TCA 97.

The profits, gains and losses arising from the above activities must be included in the taxpayer’s annual return of income even though the income or gains are exempt from tax. The normal rules relating to the keeping of records and the making available of such records for inspection by the Revenue Commissioners also apply.

Tax relief in respect of income from forest/woodland services is restricted with effect from 2007 in accordance with Part 15 Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals — see 1.27.



1.23.5          Greyhound stud fees

TCA97 s233        Profits or gains arising on or before 31 July 2008 from greyhound stud fees were exempt from tax on the same basis as income from stallion services outlined above.

The exemption does not apply to any profits or gains arising after 31 July 2008.

The profits, gains and losses arising from the above activities must have been included in the taxpayer’s annual return of income even though the income or gains were exempt from tax. The normal rules relating to the keeping of records and the making available of such records for inspection by the Revenue Commissioners also applied.




1.23.6          Payment in respect of personal injuries to permanently incapacitated individuals

TCA97 s189        Any payments made to, or in respect of, an individual by a court or under “out of court” settlements in respect of damages received for personal injury, where the individual is permanently and totally incapacitated by reason of mental or physical infirmity from maintaining himself as a result of such injury, are exempt from income tax.

In addition, any income, including rental income, arising from the investment of such a payment is exempt from tax and is disregarded in computing total income. However, the amount of any such income must be included in a return of total income.

The exemption applies only where the income arising from the investment of the payment is the “sole or main” income of the individual concerned. The Revenue Commissioners accept “sole or main” as being more than 50%. They also accept that an invalidity pension from the Department of Social and Family Affairs is disregarded for the purposes of calculating whether the investment income is the sole or main income of the individual, provided the injury or disability which gave rise to the payment of the social welfare benefit/pension is the same injury or disability which gave rise to the payment of the compensation.

Section 6 Finance Act 2004 provided that, with effect from 1 January 2004, compensation payments to permanently incapacitated individuals arising from claims for damages following assessment by the Personal Injuries Assessment Board will be treated in the same way as payments made following the initiation of court proceedings, as outlined above.

Section 17 Finance Act 2004 provided that for the tax years 2004 et seq. the tax exemption applies to both the income and gains derived from the investment of the sums referred to. There is a requirement that the aggregate of the income and gains to be exempted must be in excess of 50% of the aggregate of the individual’s total income and gains for the year concerned. The exemption of such income and gains does not remove the obligation to include the amounts exempted in a tax return.

Finance Act 2007 extended the exemption to income from offshore funds, which is chargeable to tax under Case IV by virtue of s747E TCA 97 (where a disposal of an interest in an offshore fund occurs), with effect from 2 April 2007.




1.23.7          Trusts for permanently incapacitated individuals

TCA97 s189A     Income arising to the trustees of a trust which has been set up for the benefit of a permanently incapacitated individual and funded by subscriptions from the general public is exempt from tax

The income paid by the trustees to the incapacitated individual is also exempt from tax.

In order for the exemptions to apply, the income arising to or being paid by the trustees must be the sole or main income of the incapacitated individual (see 1.23.6).

The identity of the incapacitated person must be known to the subscribers, the total amount subscribed must not exceed €381,000 and no one person can make a subscription of more than 30% of the total subscriptions.

Section 17 Finance Act 2004 provides that for the tax years 2004 et seq. the tax exemption applies to both the income and gains derived from the investment of the sums referred to. There is a requirement that the aggregate of the income and gains to be exempted must be in excess of 50% of the aggregate of the individual’s total income and gains for the year concerned. The exemption of such income and gains does not remove the obligation to include the amounts exempted in a tax return.

Finance Act 2007 extended the exemption to income from offshore funds, which is chargeable to tax under Case IV by virtue of s747E TCA 97 (where a disposal of an interest in an offshore fund occurs), with effect from 2 April 2007.




1.23.8          Payments made by the Haemophilia HIV Trust

TCA97 s190        Payments in the nature of income made by the Haemophilia HIV Trust to, or in respect of, beneficiaries under the trust are disregarded for all purposes of the TCA 97.




1.23.9          Hepatitis C compensation

TCA97 s191        Compensation payments made by the tribunal set up by the Minister for Health on 15 December 1995 or received through the courts are exempt from income. Any investment income arising from the compensation is also exempt from income tax provided that the income is the individual’s sole or main income (see section 1.23.6) and the person is permanently and totally incapacitated. The exemption applies to individuals who have been diagnosed positive for hepatitis C antibodies or hepatitis C virus where they received the blood transfusion or blood product within the State.

Section 17 Finance Act 2004 provides that for the tax years 2004 et seq. the tax exemption applies to both the income and gains derived from the investment of the sums referred to. There is a requirement that the aggregate of the income and gains to be exempted must be in excess of 50% of the aggregate of the individual’s total income and gains for the year concerned. The exemption of such income and gains does not remove the obligation to include the amounts exempted in a tax return.




1.23.10        Payments in respect of thalidomide children

TCA97 s192        Compensation payments made to thalidomide children and income derived from the investments of such payments are disregarded for all purposes of the TCA 97.

Section 17 Finance Act 2004 extended the exemption to both the income and gains derived from the investment of the sums referred to, for the tax years 2004 et seq.

Finance Act 2007 extended the exemption to income from offshore funds, which is chargeable to tax under Case IV by virtue of s747E TCA 97 (where a disposal of an interest in an offshore fund occurs), with effect from 2 April 2007.




1.23.11        Compensation payments under employment law

TCA97 s192A      Section 7 FA 2004 provided that, with effect from 4 February 2004, compensation awards paid following a formal hearing by a “relevant authority” under employment law in respect of infringement of employees’ rights and entitlements under that law are exempt from income tax. The exemption does not apply, however, to payments which are in respect of earnings, changes in functions or procedures of an employment or the termination of an employment. A “relevant authority” includes a Rights Commissioner, the Director of Equality Investigations, the Employment Appeals Tribunal, the Labour Court, the Circuit Court and the High Court.

It provides that payments under “out of court” settlements, in place of a formal hearing by a relevant authority, are also exempt from tax subject to certain conditions and restrictions. The main restriction is that the value of tax-free “out of court” settlements may not exceed those which may be awarded using the normal adjudication machinery in employment cases.




1.23.12        Payments to foster parents

TCA97 s192B      Section 11 Finance Act 2005 provided for an exemption from income tax on payments made by the Health Service Executive to foster parents in respect of the care of foster children. In addition, the section exempts certain discretionary payments by the Health Service Executive to carers relating to the care of former foster children (those aged 18 or over) who suffer from a disability or until such persons reach 21 or complete their full-time education course. Corresponding payments relating to foster children made in accordance with the law of another EU Member State are also exempted under the section.




1.23.13        Payments under Scéim na bhFoghlaimeoirí Gaeilge

TCA97 s216B      Section 12 Finance Act 2004 provided for an income tax exemption with effect from 1 January 2004 for income received by persons in Gaeltacht areas under the Irish language student scheme known as Scéim na bhFoghlaimeorí Gaeilge.




1.23.14        Provision of childcare services

TCA97 s216C      Finance Act 2006 provided for tax relief for income received from the provision of certain childcare services. The main provisions are as follows:

(i)    The exemption applies if the income in the tax years 2007 et seq. does not exceed €15,000. Where the income exceeds €15,000, the entire amount is taxable under self-assessment in the normal way.

(ii)    The childcare service must be provided in the service provider’s own home and the service cannot be provided to more than three children at any time.

(iii)    In determining whether the income level exceeds €15,000, no deductions of any kind are allowed.

(iv)   The exemption must be claimed in the annual tax return and must be accompanied by evidence that the service provider has notified the appropriate person, recognised by the Health Service Executive, that they are providing childminding services. The notification can be made at any time during or after the tax year to which it relates, provided it is made by 31 October of the following year.

(v)    A separate notification must be made in respect of each tax year for which the exemption is claimed.

(vi)   A claim for relief under this section does not affect a person’s entitlement to mortgage interest relief in respect of, nor capital gains tax relief on gains from the disposal of, their principal private residence.

(vii)   Income to which this section applies will not be taken into account in determining entitlement to the home carer tax credit.




1.23.15        Government & Public Securities (See 1.6.1)

See 1.6.1 for treatment of securities and similar products issued by the Irish Government and the Governments of EU and EEA countries.






1.24         Relief for Investment in Corporate Trades (BES)/Employment and Investment Incentive Scheme (EII)

Finance Act 2011 introduced a new incentive f  or investment in corporate trades called the Employment and Investment Incentive and Seed Capital Scheme, which will replace the existing Business Expansion Scheme and Seed Capital Scheme. Introduction of the new incentive, which will require European Commission approval, will be subject to a Commencement Order from the Minister for Finance. The existing scheme will remain in place until such time as that Commencement Order gives effect to the scheme changes.

Paragraphs 1.24.1 to 1.24.12 below deal with the existing BES Scheme while paragraph 1.24.13 outlines the main differences between the existing BES Scheme and the new Employment and Investment Incentive Scheme (EII). Paragraph 1.25 deals with the existing Seed Capital Scheme while Paragraph 1.25.1 outlines the main differences between the existing scheme and the new scheme.


1.24.1          The existing Business Expansion Scheme (BES)

TCA97
s488–508

The relief applies to shares issued on or before 31 December 2013 (or until the new Employment Investment Incentive Scheme (EII) comes into effect, if earlier). The relief is only available to individuals who subscribe for new ordinary shares.

Relief is given as a deduction from total income, and the maximum amount which qualifies for relief in any one tax year is €150,000 for the tax years 2007 et seq. Where relief cannot be obtained due to an insufficiency of income, the unrelieved amount may be carried forward and claimed as a deduction in future years, subject to the overall annual limit of €150,000.

The relief may be granted through the PAYE system. The minimum amount which can be invested in any one company during a tax year is €250. This restriction does not apply where the investment is made through a designated fund.

Where any amount raised by a designated fund between 1 January 2007 and 31 January 2007 was invested in qualifying companies on or before 31 December 2007, the individual investors who subscribed to the fund had the option of claiming tax relief on their investment for either the tax year 2006 or 2007. Similarly, in the case of direct investment by investors in qualifying BES companies, where eligible shares were issued by 31 January 2007, the investor had the option of claiming tax relief for either the tax year 2006 or 2007.

It should be noted that business expansion scheme relief is a “specified relief” under Part 15
Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals — see 1.27.




1.24.2          Qualifying individual

TCA97 s493       The individual must not be connected with the company during a period starting with the incorporation of the company (or if later, two years before the shares are issued) and ending five years after the shares are issued. In determining whether an individual is connected with the company, it is necessary to take into account any interest held by his associates. Associates do not include spouses or relatives.

In addition, an individual will be regarded as connected with the company if he, or an associate of his, is any of the following:

(a)    A partner of the qualifying company or of any subsidiary of the company.

(b)    A director or employee of the qualifying company or of any subsidiary of the company who, during the five years after the date the eligible shares are issued, received any “non-arm’s-length” payment from the company or any subsidiary. Non-arm’s-length payments do not include the following:

(i)    Payment or reimbursement of travelling or other expenses wholly, exclusively and necessarily incurred by them in the performance of their duties.

(ii)   Interest at a reasonable rate on money lent to the company.

(iii)   Normal dividends.

(iv)   Payment for goods at arm’s length.

(v)   Payment for services rendered which is taken into account for the purpose of Case I or II of Schedule D.

(c)    The owner of, or entitled to own, in excess of 30% of the company’s issued ordinary share capital and loan capital or the voting power. This restriction is removed where the issued share capital does not exceed €500,000.

(d)    The individual has control of the qualifying company within the meaning of s11 TCA 97.

(e)    The individual has at any time in the five-year relevant period had control within the meaning of s11 TCA 97 of another company which has, since that time and before the end of that relevant period, become a subsidiary of the qualifying company.

(f)    The individual directly or indirectly possesses or is entitled to acquire any loan capital of a subsidiary of the qualifying company.

(g)    The individual, if not already connected with the qualifying company under any of the foregoing rules, subscribes for shares in the company as part of any arrangement which provides for another person to subscribe for shares in another company, but only if the individual or any other individual who is a party to the arrangement is connected with that other company.




1.24.3          Qualifying companies

TCA97 s495        In order for the individual to obtain tax relief, the investment must be made in a qualifying company. The company must for a period of three years from the date the shares are issued (or if later, three years from the company commencing to trade) satisfy a number of conditions, which include the following:

(a)    The company must be incorporated in the State or in any EEA State (EU, Norway, Iceland, Liechtenstein) or Irish branches of companies incorporated in EEA States that satisfy the necessary requirements.

(b)    The company must be, throughout the relevant period, resident in the State or resident in an EEA State other than the State and carry on business in the State through a branch or agency.

(c)    The company must not be quoted on a stock exchange. For this purpose a company trading on the Unlisted Securities Market is regarded as quoted.

A company can enter both the Irish Enterprise Exchange (IEE) of the Irish Stock Exchange and similar or corresponding markets in other EU Member States without its status as a BES qualifying company being affected, provided that it enters the IEE before or at the same time as it first enters one of the other EU unlisted markets.

(d)    With effect from 1 January 2007, a company must be either:

(i)     A micro or small enterprise, as defined.

(ii)    A medium-sized enterprise, as defined, which is located in “an assisted area”, as defined, or

(iii)   A medium-sized enterprise not located in an assisted area, which is at a stage of development not beyond “start-up stage” as defined.

Micro, small and medium-sized enterprises are defined in Commission Regulation 364/2004 of 25 February 2004 – OJ L63 of 28 February 2004 and may be summarised as follows:

A medium-sized enterprise is one with less than 250 employees and which has an annual turnover not exceeding €50m or an annual balance sheet total not exceeding €43m.

A small enterprise is one with less than 40 employees and which has an annual turnover and/or annual balance sheet total not exceeding €10m.

A micro enterprise is one with less than 10 employees and which has an annual turnover and/or balance sheet total not exceeding €2m.

For State Aid purposes Ireland is divided into “assisted” and “non-assisted” areas. The current “assisted” areas are all areas of Ireland excluding counties Dublin, Meath, Kildare and Wicklow (and with effect from 2009, Cork city and county except for Cork Docklands).

The location of a company is also clarified as the place at which the company/qualifying subsidiary carries on qualifying trading operations or, in the case of a company which is resident in another EEA State that carries on business in the State through a branch or agency, the location at which that branch or agency carries on qualifying trading operations.

Under the EU “Community Guidelines on State Aid to Promote Risk Capital Investments in Small and Medium-Sized Enterprises” (OJ C194 18 August 2006), a company’s stages of development are defined in terms of “seed capital”, “start-up capital” and “expansion capital”.

“Seed capital” means financing provided to study, assess and develop an initial concept, preceding start-up phase.

“Start-up capital” means financing provided to companies, which have not sold their product or service commercially and are not yet generating a profit, for product development and initial marketing.

“Expansion capital” means financing provided for the growth and expansion of a company, which may or may not break even or trade profitably, for the purposes of increasing production capacity, market or product development or the provision of additional working capital.

For a “medium-sized enterprise” not located in “an assisted area”, such a company must be either at “seed capital” or “start-up capital” stage only.

(e)    The company must not have a group connection with another company unless it has subsidiaries which would also all fulfil the required conditions.

(f)    The company must be carrying on (or intend to carry on) a qualifying trade on a commercial basis, or be a company whose business consists wholly of:

(i)    The holding of shares or securities of, or the making of loans to one or more, qualifying subsidiaries; or

(ii)    Both the holding of shares or securities, or the making of such loans, and the carrying on principally in the State of one or more qualifying trades.

(g)    Certain industry sectors are excluded from the scheme, namely shipbuilding, coal and steel sectors.

(h)    Non-viable companies within the EU “Guidelines on State Aid for rescuing and restructuring firms in difficulty” (OJ C244, 1 October 2004) are excluded from the scheme.

The company will not be a qualifying company in the following circumstances:

(a)    If an individual has acquired a controlling interest in the company’s trade; and

(b)    For a five-year period beginning two years before the later of the date on which the shares were issued or the date the company began to trade, he has, or had, a controlling interest in another trade; and

(c)    The trade carried on by the company or a substantial part of it:

(i)    is concerned with the same or similar types of property or provides the same or similar services as the other trade; or

(ii)   serves substantially the same or similar outlets or markets as the other trade.

(d)    While the company is regarded as a firm in difficulty for the purposes of the “Community Guidelines on State Aid for rescuing and restructuring firms in difficulty”.

For the purpose of this prohibition, an individual has a controlling interest in a trade:

(a)    In the case of a trade carried on by the company if:

(i)    He/she controls the company.

(ii)    The company is a close company and he or an associate of his is a director of the company and the beneficial owner of, or able directly or through the medium of other companies or by any other indirect means, to control more than 30% of the ordinary share capital of the company.

(iii)   Not less than 50% of the trade could be regarded as belonging to him.

(b)    In any other case, if he is entitled to not less than 50% of the assets used for, or the income arising from, the trade.




1.24.4          Company’s limit

TCA97 s491        The maximum amount which may be raised by a company through the issue of eligible shares is €2m subject to a maximum of €1.5m being raised in a twelve-month period. Previous issues of eligible shares by the company or group of companies are aggregated in calculating the €2m.

Where companies are associated (within the meaning of the following paragraph), the maximum amount that can be raised under the scheme by all such associated companies is €2m. Where €2m has already been raised by the associated companies, no further amounts can be raised by the applicant company under the scheme. Where the amounts previously raised by the associated companies (including the applicant company) are less than €2m, the applicant company may only raise an amount equal to the difference between the amounts so raised and €2m.

Funds previously raised under the Seed Capital Scheme (see 1.25) must be taken into account when determining the applicable limit of €2m.

A company will be associated with another company where it could reasonably be considered that:

(i)    both companies act in pursuit of a common purpose, or

(ii)    any person or group(s) of persons, having a reasonable commonality of identity, have or had the means or power, either directly or indirectly, to determine the trading operations carried on or to be carried on by both companies, or

(iii)   both companies are under the control of any person or group(s) of persons having a reasonable commonality of identity.

The subsidiaries of companies are also taken into account for the purposes of the above rules.




1.24.5          Qualifying trade

TCA97 s496        A qualifying trade is one consisting wholly or mainly of the following operations:

(a)    The manufacture of goods and certain other trades within the meaning of s443 TCA 97.

(b)    The rendering of services in the course of a service undertaking in respect of which an employment grant was approved by the IDA, or which has received grant aid from Údarás na Gaeltachta.

(c)    Tourist traffic undertakings.

(d)    Qualifying shipping activities.

(e)    The export sale of Irish-manufactured goods by a special trading house.

(f)    Construction and leasing of advance factories promoted by local community groups.

(g)    The cultivation of plants in the State as defined by s443 TCA 97.

(h)    Certain research and development activities.

(i)    The cultivation of horticultural produce in greenhouses.

(j)    The production, publication, marketing and promotion of qualifying musical recordings.

(k)    Trading activities on an exchange facility established in the Custom House Docks Area.

(l)    Providing internationally traded services which are approved for grant aid by County Enterprise Boards.

(m)   Recycling companies which have had a grant or financial assistance made available to them by an Industrial Development Agency. However, with effect from 1 January 2008, a recycling company will qualify when it has received approval for a grant or financial assistance from an Industrial Development Agency or County Enterprise Board, or where it has obtained written confirmation from such an agency or board verifying that it has submitted a business proposal to it and that the activities carried on by the company are qualifying environmental services.

TCA97 s489        If the company is not carrying on a trade at the time the shares are issued, it will be regarded as carrying on a trade if it has expended at least 80% of the money subscribed for the shares on research and development which is connected with an undertaking with a view to the carrying on of the trade and, begins to carry on the trade within three years after that time. In all other cases, the company must commence trading within two years from the date of issue of the shares.

Where the company carries on qualifying trading operations and other trading operations, the total amount receivable from sales made and services rendered in the course of qualifying trading operations must not be less than 75% of the total amount receivable by the company from all sales made and services rendered.




1.24.6          Qualifying shares

The shares eligible for relief must be fully paid ordinary shares. During a five-year period commencing with the date on which they were issued, the shares must not carry a present or future preferential right to dividends or to the company’s assets on its winding-up and no present or future preferential right to be redeemed. No relief is available on shares which are the subject of either a put or call option at a price other than their market value at the date at which the option is exercised.

The shares must be issued for the purpose of raising money for a qualifying trade which is being carried on by the company or which it intends to carry on.

The company must provide satisfactory evidence to the Revenue Commissioners that the money was used for any of the following purposes.

(a)    Enabling the company, or enlarging its capacity, to undertake qualifying trading operations.

(b)   Enabling the company to engage in research and development, the acquisition of technological information and data, the development of new or existing services or products, or the provision of new products or services.

(c)    Enabling the company to identify new markets and to develop new and existing markets for the products and services.

(d)    Enabling the company to increase its sale of products or provision of services.

In all cases the money must be used with a view to the creation or maintenance of employment in the company.




1.24.7          Claim for relief

A claim for relief must be made by the later of:

(i)    two years from the end of the year of assessment in which the investment was made, or

(ii)    where the company’s first four months of trading end after the end of the year of assessment during which the investment was made, two years from that date.

A claim for relief must be accompanied by a certificate issued by the company. A precondition for the certificate is that the company must furnish Revenue with a statement to the effect that it satisfies the conditions for the relief and that this has been confirmed by Revenue.

Where a company furnishes a statement to Revenue within 3 months of the end of the normal latest date for making a claim, then the date for making the claim is extended by 3 months from the date on which the statement is furnished.

This provision is intended to deal with an administrative matter giving the Inspector sufficient time to verify the company’s statement.




1.24.8          Withdrawal of relief

TCA97 s499        Where an individual receives any value from the company during a period beginning with the incorporation of the company (or if later, two years before the issue of the shares) and ending five years after the issue of the shares, the amount of the relief granted on the shares will be reduced by the value received.

An individual receives value from the company in the following situations.

(a)    (i)    The company repays, redeems or repurchases any of its share capital or securities which belong to the individual; or

(ii)    It makes any payment to him for giving up his right to any of the company’s share capital or any security on its cancellation or extinguishment.

(b)    The company repays any debt to the individual other than a debt which was:

(i)     An ordinary trade debt incurred by the company; or

(ii)    Any other debt which was incurred by the company on or after the earliest date on which the subscription for the shares in respect of which the relief is claimed, otherwise than in consideration of the extinguishment of a debt incurred before that date.

(c)    The company makes to the individual any payment for giving up his right to any debt or its extinguishment other than:

(i)     A debt in respect of a payment of the kind mentioned at (b) (i) and (ii) above.

(ii)    A debt in respect of reasonable remuneration for services rendered and which is taken into account under Case I or II of Schedule D.

(iii)    A debt in respect of the payment for the supply of goods which does not exceed their market value.

(d)    The company releases or waives any liability of the individual to the company or discharges, or undertakes to discharge, any liability of his to a third party.

(e)    The company makes a loan or advance to the individual.

(f)    The company provides a benefit or facility for the individual.

(g)    The company transfers an asset to the individual for no consideration or for a consideration less than its market value, or acquires an asset from him for a consideration exceeding its market value.

(h)    The company makes to him any other payment except a payment of the kind mentioned in connection with payments to directors or employees, or a payment in discharge of an ordinary trade debt.

An individual will also receive value from the company if any person who would be regarded as connected with the company:

(a)    purchases any of its share capital or securities which belong to the individual; or

(b)    makes any payment to him for giving up any right in relation to the company’s share capital or securities.

The relief available to an individual may be reduced or eliminated if, at any time during the relevant period, the company repays, redeems or repurchases any of its share capital which belongs to any member, other than:

(a)    the individual; or

(b)    another individual whose relief is thereby reduced; or

makes any payment to such member for giving up his right to any of the company’s share capital on its cancellation or extinguishment.

The amount of any value received from the company is subtracted from the ordinary share capital in determining whether or not the subscribed amount exceeds the permitted 30% interest in the company.




1.24.9          Replacement capital

TCA97 s500        An individual is not entitled to relief in respect of any shares in a company where at any time in the relevant period the company or any of its subsidiaries:

(a)    Begins to carry on as its trade, or as part of its trade, a trade which was previously carried on at any time in the relevant period otherwise than by the company or any of its subsidiaries; or

(b)    Acquires the whole or greater part of the assets used for the purposes of a trade so previously carried on.

These provisions apply where the individual is either the person who owned more than one half of the trade at any time during the relevant period or the person who has controlled another company which previously carried on the trade.

An individual is not entitled to relief in respect of any shares in the company where:

(a)    The company comes to acquire all the issued share capital of another company at any time in the relevant period; and

(b)    The same person controlled or controls both companies.

An individual who has been granted relief must notify the Inspector of Taxes within 60 days of an event occurring which causes the relief to be withdrawn.

The company must give similar notification of an event occurring which causes the company to cease to be a qualifying company. Withdrawal of the relief will be by means of an assessment under Case IV of Schedule D.




1.24.10         Capital gains tax

TCA97 s506        If a gain arises on disposal, the individual will be liable to capital gains tax in the normal way, the tax relief obtained being disregarded. If the shares are sold at a loss, the loss is reduced by the amount of the relief obtained. Where relief has been granted on some shares in an individual’s combined holding, the shares sold must be identified with shares for which relief has been granted on a first-in, first-out basis.

Where there has been a reorganisation of share capital and a bonus issue is made, the bonus shares are treated as also having obtained the relief.




1.24.11         Approved funds

Investment through a designated fund is permitted. The Revenue Commissioners will approve a fund as a designated fund provided certain conditions are satisfied.




1.24.12         Spouses

The relief is available to each spouse, subject to availability of income in his/her own right.




1.24.13         Employment and Investment Incentive Scheme (EII)

Finance Act 2011 provided for the introduction of the EII by replacing the existing Part 16 TCA 1997 but retained many of the provisions already present in the pre-existing Part 16. However, there are a number of significant changes which are highlighted as follows:-

(i)    The qualifying trade limitations have been removed and the scheme is available to the majority of small and medium-sized trading companies. The scheme is now open to trades generally.

(ii)    The certification requirements for the majority of qualifying companies have been simplified.

(iii)    It will be easier for companies carrying on green energy activities (i.e activities undertaken with a view to producing energy from renewable sources) to qualify.

(iv)    The lifetime company investment limit has been increased from €2 million to €10 million.

(v)    The annual amount that can be raised by companies has been increased from €1.5 million to €2.5 million.

(vi)    The period for which shares need to be held has been reduced from 5 years to 3 years.

(vii)   The maximum rate of tax relief for subscriptions for eligible shares has been reduced from 41% to 30%, in recognition of the reduced holding period.

(viii)  A further 11% of tax relief may be available at the end of the holding period provided the company concerned has increased its number of employees since the investment was made, or the company has increased its expenditure on research and development.






1.25         Seed Capital Investment Scheme

Finance Act 2011 introduced a number of changes to the existing Seed Capital Scheme, the introduction of which will require European Commission approval and will be subject to a Commencement Order from the Minister for Finance. The existing scheme will remain in place until such time as that Commencement Order gives effect to the scheme changes.


1.25.1          Existing Seed Capital Investment Scheme

TCA97
s488–508


The Business Expansion Scheme (BES) provides income tax relief for investment before 31 December 2013 by certain individuals in new companies.

Individuals who satisfy certain conditions may obtain income tax relief for investment in new ordinary shares in a newly incorporated company which is engaged in a BES-type activity or in certain research and development activities.

With effect from 1 January 2007, a sum of up to €600,000 subscribed for shares in the new company will be relieved against the total income of the individual for any of the six years immediately preceding the year in which the investment is made. The maximum relief in any one tax year is €100,000 for the tax years 2007 et seq.

The investment in the new company may be made in two stages with the second stage being made before the end of the second tax year following the tax year in which the first investment was made.

To qualify for the relief, the individual must:

(a)    be a full-time employee or a full-time director with the new company at any time up to six months after the end of the tax year in which the business is established;

(b)   derive not less than 75% of his total income from Schedule E sources, income from other sources not being more than €25,000 in each of the three years of assessment preceding the year of assessment immediately prior to the year of assessment in which the employment commences;

(c)    not have possessed or have been entitled to acquire more than 15% of the ordinary share capital, loan capital or voting power of a company other than a seed capital company except where the individual owns more than 15% of only one other company provided:

(i)     the company’s turnover in each of the three accounting periods prior to the accounting period in which the investment is made in the seed capital company did not exceed €127,000 and

(ii)    the company is a trading company other than a company trading in land or financial services.

(d)    acquire at least 15% of the issued ordinary share capital of the seed capital company and retain that 15% for one year (previously two years) from the date of the investment or from the date on which the company commences to trade, whichever is later.

An individual will not be regarded as ceasing to comply with the employment and shareholding conditions where the company is wound up or dissolved for bona fide commercial reasons and not as part of a tax-avoidance scheme.

The new company must be carrying on trading operations of a BES nature which have been certified by an industrial development agency, the National Tourism Development Authority or a County Enterprise Board to be a bona fide new venture having the potential for the creation of employment. It must be eligible to be grant aided by the agency or the National Tourism Development Authority as appropriate. The value of the company’s interest in land and buildings (excluding fixtures and fittings) must not be greater than half the value of its total assets. It must deal on an arm’s-length basis in any transactions with the individual’s previous employer company during a period of three years from commencement of operations.

It should be noted that seed capital investment relief is a “specified relief” under Part 15
Chapter 2A TCA 97, in the context of the limitation on the amount of certain reliefs used by certain high-income individuals — see 1.27.




1.25.2          New Seed Capital Investment Scheme (Finance Act 2011)

The Employment and Investment Incentive Scheme (EII) introduced by Finance Act 2011 made a number of changes to the existing Seed Capital Scheme, the two main changes being:-

(i)    The Scheme will be simplified by removing the limitation on qualifying trades.

(ii)    To qualify for relief, an individual must not derive income from non Schedule E sources of more than €50,000 (up from €25,000).






1.26         Investment in Films

TCA97 s481        Relief is provided for an investment made in a qualifying film company.

The main provisions are as follows:

(i)    The amount on which tax relief may be claimed is 80% of total production costs.

(ii)    The overall ceiling on qualifying expenditure for any one film is €50,000,000.

(iii)   Relief may be claimed on investments made up to 31 December 2015 by individuals and companies. (The extension from 31 December 2012 to 31 December 2015 is subject to Ministerial Order).

(iv)   Prior to the passing of the Finance (No. 2) Act 2008, individuals could claim relief at their marginal rate on 80% of investments up to €31,750 (i.e., max. allowable was €25,400) in any one tax year. Finance (No. 2) Act 2008 increased the annual ceiling from €31,750 to €50,000 and removed the 80% restriction (i.e. max. allowable now €50,000). Where relief cannot be obtained due to an insufficiency of income, the unrelieved amount may be carried forward and claimed in the following year. However, no amount can be carried forward to a year of assessment later than the year of assessment 2015.

(v)   There is a total annual investment limit of €10,160,000 for a company and its connected companies, in relation to any specified period of 12 months. However, a corporate investment in any one film company cannot exceed €3,810,000, and where in a twelve-month period the total of investments made by a company and its connected companies exceeds €3,810,000, the excess can be invested only in film projects with a budget of less than €5,080,000.

(vi)   Where shares in a qualifying company are retained for more than one year, the relief claimed on the investment is ignored for capital gains tax purposes on a subsequent disposal of the shares. A loss on disposal is restricted by the amount of the relief.

(vii)   Investments must be made directly by the investor into a qualifying company and such a company may make only one qualifying film.

(viii)   Relief is available only in respect of investments in share capital.

It should be noted that film relief is a “specified relief” under Part 15
Chapter 2A TCA 97 in the context of the limitation on the amount of certain reliefs used by certain high-income individuals — see 1.27.


1.26.1          Finance Act 2004 changes

The Finance Act 2004 provided for a number of amended procedures in relation to the administration of the scheme as follows:

(i)    All applications for certification by a qualifying company in relation to a film to be produced by it must be made to the Revenue Commissioners in the first instance, who will then seek authorisation from the Minister for Arts, Sport and Tourism as to whether they may, following a full examination of the company’s proposal, issue a certificate that the film may be treated as a qualifying film for the purpose of this section.

The Minister for Arts, Sport and Tourism on receipt of such a request will, in accordance with regulations made under the section, decide whether to give the authorisation, having regard to the categories of films eligible for certification (as set out in the regulations) and any contribution which the film is expected to make to the development of the Irish film industry and/or the promotion and expression of Irish culture.

(ii)    The Minister for Arts, Sport and Tourism will specify certain conditions in any authorisation given.

(iii)   Where the Revenue Commissioners receive authorisation from the Minister for Arts, Sport and Tourism, they will examine the company’s proposal in full and, where they issue a certificate, it will be subject to various conditions which the Revenue Commissioners consider proper, having regard to that examination and the conditions specified by the Minister in his authorisation.

(iv)   Anti-abuse provisions allow the Revenue Commissioners to refuse to issue a certificate where they have reason to believe that any item of proposed expenditure in the budget is inflated, or where they are not satisfied that there is a commercial rationale for the corporate structure proposed or they believe that such structure would hinder them in verifying compliance with any provision governing the relief.

(v)    A company will not be regarded as a qualifying company:

(a)    Unless it notifies the Revenue Commissioners when principal photography, etc. commences.

(b)   Unless it provides evidence to vouch each item of expenditure on a film, when requested to do so by the Revenue Commissioners for the purposes of verifying compliance with the provisions governing the relief or with any condition included in a certificate issued by them.

(c)   Unless it notifies the Revenue Commissioners of the date of completion of the production of the qualifying film and provides a copy of the film and a compliance report to the Revenue Commissioners within the time period specified in the regulations.

(vi)   Where a company fails to comply with any of these provisions or any other provision governing the relief, or fails to fulfil any condition on a certificate issued to it, relief under the section may be withdrawn and the certificate issued may be revoked by the Revenue Commissioners.






1.27        Limitation on Amount of Certain Reliefs Used by High-Income Individuals

TCA97 Ch2A
Pt15 s485C–G

Finance Act 2006 provided for a limit on the use of tax reliefs by certain high-income individuals for the tax years 2007 et seq.

Where a person is a high-income individual, he/she is restricted in the extent to which “specified reliefs” can be applied to reduce the individual’s tax bill. Where the restriction applies, the intention of the legislation was to give an overall effective rate of tax of approximately 20%. This was achieved because the total amount of relief an individual could obtain from the specified reliefs was limited to 50% of his or her adjusted income. Accordingly, a minimum of one half of the individual’s income was taxed in the main at 41%. This, therefore, gave an approximate 20% rate of tax on the individual’s income.

Finance Act 2010 increased the effective rate of tax from 20% to 30% with effect from 1 January 2010. The minimum income limits whereby the restrictions apply are as follows;-

-      €250,000 for the tax years 2007, 2008 and 2009, with tapering relief (i.e. a graduated application of the restrictions) applying where income is between €250,000 and €500,000 and the full restrictions applying to income in excess of €500,000.

-      €125,000 for the tax years 2010 et seq., with tapering relief applying where income is between €125,000 and €400,000 and the full restrictions applying to income in excess of €400,000.

Finance Act 2010 changes were achieved by making a number of changes to definitions within the existing legislation and adding new definitions. The main definitions relevant to understanding the implications of the amendments are as follows:

(i)    Income Threshold Amount

The existing definition of “threshold amount” was replaced with a new definition called “income threshold amount”. The “income threshold amount” in relation to a tax year and an individual means:

(a)    €125,000 or

(b)    In the case where the individual’s income for the tax year includes ring fenced income and his or her adjusted income for the year is less than €400,000, the amount determined by the formula:

[image: Formula]

where

A is the individual’s adjusted income for the year end and

B is the amount determined by the formula:

T + S

where T and S have the same meanings respectively as they have in the definition of “adjusted income”.

Therefore, in general the income threshold is €125,000 but a lower income threshold amount can apply in certain cases where an individual has ring fenced income.

(ii)    Relief Threshold Amount

A new definition called “relief threshold amount” is introduced and in relation to a tax year and an individual this means €80,000.

For 2010 et seq., the restriction will now apply to an individual for a tax year where;

(a)   The individual’s adjusted income for the tax year is equal to or greater than the income threshold amount,

and

(b)   The aggregate of the specified reliefs used by the individual in respect of the tax year is equal to or greater than the relief threshold amount.

However, the restriction will not apply where 20% of the individual’s adjusted income for the year is equal to or greater than the aggregate of the specified reliefs used by the individual in the year.

(iii)   Adjusted Income

The definition of adjusted income is unchanged and is as follows:

(T + S) - R

where:

T = the amount of the individual’s taxable income for the tax year assuming Chapter 2A restrictions do not apply.

S = the amount of specified (restricted) reliefs for the tax year.

R = the amount of the individual’s ring fenced income for the tax year (ring fenced income is Irish or EU deposit interest which is liable to tax at the standard rate and payments and income from certain foreign life policies and offshore funds).

(iv)   Recalculation of taxable income

The formula used for the purpose of recalculation of the taxable income is also amended in respect of the term “Y”.

“Y” is now defined as the greater of:

•     The relief threshold amount (€80,000), and

•     20% of the individual’s adjusted income for the year.

The formula is T + (S - Y)

Therefore, an individual whose income is in excess of €400,000 and who is claiming specified reliefs in excess of €80,000 will be subject to the full restriction. The amount of the specified relief that an individual may claim in any one year will be limited to the greater of €80,000 or 20% of their adjusted income. Therefore, where specified reliefs exceed €80,000, 80% of the reliefs are restricted in 2010 compared to 50% in 2009.

In certain cases individuals who have similar specified reliefs will not necessarily obtain the same tax relief for their investments. Example: Assume an individual earns €200,000 income and makes a €150,000 film investment – their relief for this investment will be restricted to €80,000. Compare this to another person who earns income of €750,000 or more, such a person will get tax relief for their full film investment in the sum of €150,000 as the provisions of s485D will apply.

Computation and steps to be followed (assuming no ring fenced income)

1.    Compute the taxable income before any restriction is applied (T).

2.    Add up the total amount of “specified reliefs” for the tax year (S).

3.    Add (1) and (2) to arrive at the “adjusted income” (T + S).

Where the adjusted income is equal to or greater than €125,000 and the amount of specified reliefs used in the year is equal to or greater than €80,000, the restriction will apply.

4.    The restrictions involve limiting the individual’s specified reliefs at (2) to the greater of €80,000 or 20% of the adjusted income amount at (3) above i.e. (Y).

5.    Deduct the amount of (4) from (3) to get the revised taxable income i.e. (T+ (S - Y)). This increased taxable income will be taxed in the normal way.

Computation and steps to be followed (assuming ring fenced income exists)

1.    Compute the taxable income before any restriction is applied (T).

2.    Add up the total amount of “specified reliefs” for the tax year (S).

3.    Add (1) and (2) to arrive at the revised gross income (T + S).

4.    Deduct the ring fenced income from the amount at (3) to get the “adjusted income” ((T + S) - R).

5.    Then, restrict the total amount of specified reliefs at (2) to the greater of the relief threshold amount (€80,000) or 20% of the adjusted income amount at (4). This gives Y.

6.    Deduct the amount at (5) from the gross income at (3) (T + (S - Y)). This increased taxable income figure will be taxed in the normal way.

The objective of the calculations is to deduct income that is already taxed at source from adjusted income as this income remains taxable at that rate no matter what level of income of this category arises. The restriction therefore applies to income taxable at 41% only.

Any relief denied in a particular tax year as a result of the restrictions may be carried forward to the following tax year (or years).

Broadly, the reliefs to be restricted are the various property-based tax incentives and certain other reliefs such as the Business Expansion Scheme, film relief and donations. Also to be restricted are certain tax exemptions including artistic income, stallion fees and patent royalties. The normal deductible items available to the broad range of taxpayers, such as medical expenses, the personal tax credits and exemptions such as that for child benefit, will not be restricted. Similarly, normal business expenses and deductions for capital allowances on plant and machinery, genuine business-related trading losses and losses from a rental business will not be restricted. Where an individual gets relief under a double tax agreement because the tax has been paid in another country, this relief is also not restricted.

A full list of the specified reliefs is contained in Schedule 25B TCA 97.

A summary of the reliefs is as follows:

•  All of the “area-specific” capital allowances incentive schemes (Urban, Rural and Town Renewal Schemes, Park-and-Ride, Living Over the Shop, Student Accommodation and University Buildings, etc.).

•  All properties qualifying for accelerated allowances such as hotels, holiday cottages, nursing homes, convalescent homes, qualifying hospitals, sports injury clinics, mental health-care centres, qualifying units, childcare facilities, etc.

•  Trading losses derived from capital allowances listed under the definition of specified reliefs or derived from double rent relief (this category also extends to trading losses forward or terminal losses derived from any restricted capital allowances).

•  BES relief.

•  Film relief.

•  Patent royalty income and patent distributions.

•  Artists’ Exemption.

•  Interest deductions in respect of money borrowed by individuals to purchase shares in certain companies or partnerships.

•  Exempt distributions and exempt profits or gains relating to income from stallion fees, stud greyhounds services, the occupation of woodlands and certain mining profits.

•  Relief under s482 TCA 97 – Restoration of Heritage Buildings.

•  Donations to certain sports bodies.

•  Donations to approved bodies such as charities.

•  Any amounts carried forward to a later period as a result of the operation of the above restrictions in an earlier period.

TCA97 s485FA   Married couples

Section 18 Finance Act 2007 introduced provisions to ensure that individuals assessed to tax as married couples will be treated as separate individuals when determining the relief available to them so that each spouse’s entitlement to relief will be examined in isolation without reference to their spouse’s income. In addition where one or both spouses have income below the €125,000 (previously €250,000) threshold the restriction of relief will not be applied. Therefore, where a husband and wife have income and specified reliefs separately in their own name it should be possible for both of them to maximise the relief available.

TCA97 s485FB    Requirement to provide information

Any individual who is subject to the restriction shall be a chargeable person for tax purposes. This ensures that such individuals are within the self-assessment system and will be required to file a full tax return and are subject to the tax payment rules including preliminary tax. Even if no tax liability ultimately arises, a tax return must still be filed.

The legislation also requires a statement to be supplied to Revenue by those affected by the restriction setting out the following:

(i)    a calculation of their taxable income before and after the restrictions,

(ii)   the tax due after the restrictions, and

(iii)  details of the specified reliefs claimed in the year and included in the aggregate of the specified reliefs.

The statement is required to be submitted at the same time as and together with their income tax return. Where a husband and wife are on joint or separate assessment each spouse will be required to submit such a statement but these separate statements will be combined on one form.

Revenue also has powers to seek certain further information from individuals in relation to specified reliefs. This will ensure that the Department of Finance can quantify the level of income which is not liable to income tax.

Apportionment of relief carried forward from the tax year 2006 to the tax year 2007

As the restriction on specified reliefs applied from 1 January 2007, Schedule 25C, was introduced to deal with the situation where reliefs were carried forward from 2006 and prior years. The carry-forward reliefs in question were capital allowances and loss reliefs under s304, s382, s305 and s384 TCA 97. Some of the reliefs carried forward could be regarded as restricted specified reliefs while others were regarded as unrestricted reliefs.

Schedule 25C sets out the basis for apportionment between restricted and unrestricted reliefs carried forward under s304, s382, s305 and s384 TCA 97. It involved looking back at the reliefs claimed for the 2006 tax year and the three preceding tax years (i.e., tax years 2003, 2004 and 2005). For each of the carry-forward reliefs in question the following formula was used to determine the restricted portion of the relief forward:
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In all cases RF is the relief forward. SR and TR are defined separately for the relevant sections. Broadly, the numerator is the total of the individual’s restricted reliefs of that category over the previous four years and the denominator is the individual’s overall use of tax reliefs of that category over the same period. The relief forward will then be classified as restricted and unrestricted on this basis.

It was open to the taxpayer to apply to Revenue for the apportionment to operate on such longer or shorter period that, in the opinion of the taxpayer, gave a fairer apportionment. If Revenue did not accept the period put forward by the taxpayer or if some other apportionment period could not be agreed, the taxpayer was entitled to appeal to the Appeal Commissioners for apportionment on the basis of the period set out in his or her application.

TCA97 s485G     Calculations in other provisions of the TCA 97

Finance Act 2008 provided clarification in relation to the correct sequence of events where calculations in other provisions of the TCA 97 are also involved. The calculations in question are those that require total income, taxable income, tax payable or tax chargeable for a year to be taken into account, e.g., double taxation relief, top-slicing relief, etc., In general, these calculations must be carried out before the high-earners’ restriction is applied but the benefit of a credit or reduction in tax can be given against the tax chargeable following the application of the restriction.




1.28         Residence of Individuals


1.28.1          Residence

TCA97
s819–24


For a full tax year an individual is resident in the State in a tax year if he spends:

(a)    183 days in the State in that year, or

(b)    280 days in aggregate in that tax year and the preceding tax year.

Notwithstanding (b) above, an individual who is present in the State for 30 days or less in a tax year will not be treated as resident for that year unless he elects to be resident.

Finance (No. 2) Act 2008 provides that, for the tax years 2009 et seq., an individual shall be deemed to be present in the State for a day if the individual is present in the State at any time during that day. (Previously it was necessary for the individual to be present in the State at the end of the day in order for that day to count for tax residence purposes). Revenue e-Brief No. 3/2009 sets out the treatment that the Revenue Commissioners will apply in the practical operation of this rule and deals with individuals in transit, “force majeure” circumstances and “double residence” situations – tax treaty countries.

Finance Act 2010 amended s825 TCA 97 such that it ceased to have effect as regards gifts donated to the State on or after 4 February 2010. This section had modified the criteria for determining residence for tax purposes in the case of an individual who donated a gift of property to the State.




1.28.2          Ordinary residence

TCA97 s821       An individual is ordinarily resident in the State from commencement of the fourth tax year if he has been resident for each of the three preceding tax years.

An individual leaving the State will not cease to be ordinarily resident until he has been non-resident for three continuous tax years.

The income of an individual who is not resident but is ordinarily resident is taxable on the same basis as a resident (i.e., worldwide income) with the exception of income from:

(i)     a trade or profession no part of which is carried on in Ireland,

(ii)    an office or employment all of the duties of which are performed outside Ireland (apart from “incidental duties”),

(iii)   other sources which do not exceed €3,810.

Revenue has stated that the other income not exceeding €3,810 means other “foreign” income not exceeding €3,810.

Finance Act 2010 amended s825 TCA 97 such that it ceased to have effect as regards gifts donated to the State on or after 4 February 2010. This section had modified the criteria for determining residence for tax purposes in the case of an individual who donated a gift of property to the State.




1.28.3          Split-year residence relief

TCA97 s822        For the purposes of a charge to tax on employment income, where an individual is resident in Ireland for a tax year and he was not resident in the preceding year, and he satisfies Revenue that he is in Ireland with the intention and in such circumstances that he will be resident for the following year, he will be deemed to be resident for that year only from the date of arrival.

Similarly, where an individual is resident for a tax year and he satisfies Revenue that he is leaving other than for a temporary purpose with the intention and in such circumstances that he will not be resident for the following year, he will be regarded as resident up to the date of his departure

Where an individual is treated as resident for part of a year, the employment income which arises, or, in the case of an individual taxed on the remittance basis on his employment income, the amounts received in the State, will be treated as income arising or amounts received for a year of assessment in which the individual is resident in the State. Income arising, or amounts remitted, in the remaining part of the year will be treated as arising or received in a year in which the individual is not resident.




1.28.4          Deduction for foreign earnings

This deduction ceased to apply on 31 December 2003.

Please see the 31st or earlier editions of this book for full details.




1.28.5          Cross-border workers

TCA97 s825A     Income tax payable in the State on employment income from a country with which Ireland has a double tax treaty is reduced by the proportion which the employment income bears to total income.

The relief is not claimable where the seafarers’ allowance or the foreign earnings deduction is claimed.

The conditions under which the relief may be claimed are:

(a)   The employment is held outside the State in a country with which Ireland has a double tax treaty;

(b)   The employment is held for a continuous period of at least 13 weeks;

(c)   The employment must not be with the Government or an authority set up by the State or under statute;

(d)   The duties of the employment must be performed wholly outside the State (incidental duties performed in the State are regarded as performed outside the State);

(e)   The income must be taxed in the other country; and

(f)    The employee must be at least one day per week in the State.

For the tax years up to and including 2009, an individual was deemed to be present in the State for a day if the individual was present in the State at the end of the day. For the tax years 2010 et seq., an individual will be deemed present in the State if the individual is present in the State at any time during that day.




1.28.6          Seafarers’ allowance

TCA97 s472B     Seafarers are entitled to a deduction of €6,350 p.a. from employment income on a sea-going ship (excluding fishing vessels) where the seafarer is at sea on a voyage to or from a foreign port for at least 161 days in a tax year. A mobile or fixed installation in foreign waters may be treated as a foreign port for this purpose.

The allowance may not be claimed in any year in which a seafarer claims the foreign earnings deduction or where the remittance basis or split-year rules apply.

The foreign earnings deduction has been amended for seafarers to provide that, where a seafarer is outside Ireland for a continuous period of 14 days and during that period visits a port in the United Kingdom and also visits a port other than in the United Kingdom or Ireland, the foreign earnings deduction may be claimed as if the UK visit were a qualifying period.




1.28.7          Domicile

TCA97 s71         The principle of domicile is a matter of international law and broadly refers to the country which an individual considers as his natural home. It is not therefore determinable in the same manner as residence or ordinary residence.

An individual acquires a domicile of origin at his birth and this is normally that of the father. This domicile of origin is retained unless the individual takes steps to acquire a domicile of choice. Such steps would normally entail a positive indication of a change of citizenship, the making of a will under the laws of the place adopted as the new domicile, disposing of property in the place where the domicile of origin arises, etc.

The Domicile and Recognition of Foreign Divorces Act 1985 provides that the domicile of married women is to be determined in the same way as that of any other adult.

In the case where the individual is not domiciled in the State or being a citizen of the State not ordinarily resident in the State, he is liable to tax only on so much of his foreign income as is remitted to or enjoyed in any form in the State unless otherwise chargeable to tax in full. Prior to 1 January 2008, income arising in the UK did not qualify for the remittance basis.




1.28.8          Remittance basis of taxation

TCA97
Ch4 s71–5

Up to 31 December 2007, an individual who was resident in Irelandbut not domiciled in Ireland was liable to Irish income tax in full on his income arising in Ireland and the UK, and on “foreign income” only to the extent that it is remitted to Ireland. This is known as the remittance basis of taxation and it also applied up to and including the tax year 2009, to an individual who is a citizen of Ireland but who is not ordinarily resident in Ireland (e.g., an Irish citizen who has been living abroad for many years and who returns to Ireland and has not become ordinarily resident, as they have not been resident in Ireland for three consecutive tax years).

Finance Act 2010 removed the ability of Irish citizens to qualify for the remittance basis of taxation by virtue of being non-ordinarily resident, with effect from 2010.

With effect from 1 January 2008, the remittance basis has been extended to UK-source income.

Finance Act 2006 provided for the discontinuance with effect from 2006 of the remittance basis of taxation in respect of income from an office or employment insofar as that income relates to the performance in the State of the duties of that office or employment.

Limited Remittance Basis

TCA97 s825B     The 2006 amendments gave rise to certain operational and staffing difficulties for multinational companies operating in Ireland, particularly US companies, where split contracts of employment are regularly used. As a result, Finance (No. 2) Act 2008 provided for a limited reintroduction of the remittance basis in respect of certain employment earnings which are not remitted into the State: This is known as the Special Assignment Relief Program (SARP).

The Finance (No.2) Act 2008 provisions were limited in application as they only applied to employees who were nationals of, and employees of companies in, non-EEA countries and with which Ireland had entered into a Double Taxation Agreement. In addition, they also required the employee’s assignment in Ireland to be of a duration of at least 3 years.

Finance Act 2010 extended the scheme to include EU and EEA nationals (other than Irish domiciled individuals) who come to live and work in Ireland on or after 1 January 2010. In addition, the required period of the assignment in Ireland has been reduced from 3 years to 1 year.

A brief summary of the provisions are as follows:

Where a “relevant employee”:

(i)    becomes resident in the State for tax purposes,

(ii)    is required by his or her “relevant employer” to exercise the duties of his or her employment in the State,

(iii)   exercises those duties in the State on behalf of the relevant employer or associated company for the period of at least 3 years, in the case of individuals who became resident in the State for tax purposes before 1 January 2010 and 1 year in the case of individuals who become resident in the State for tax purposes for the first time and who exercise the duties of their employment in the State for the first time, on or after 1 January 2010.

(iv)   while so exercising those duties continues to be paid “relevant emoluments” from abroad by his or her relevant employer or associated company,

then at the end of the tax year the relevant employee can apply to Revenue to have the tax due on the relevant emoluments computed for the tax year on the full amount of the greater of:

(a)    the relevant emoluments earned and received in or remitted into the State, and

(b)    an amount equal to €100,000 plus 50% of the relevant emoluments in excess of €100,000.

A relevant employee is an individual who:

(a)    is resident in the State for tax purposes,

(b)    is not domiciled in the State, and

(c)    was resident in a non-EEA State, with which Ireland had entered into a Double Taxation Agreement, prior to becoming resident in the State, in the case of individuals who became resident in the State for tax purposes before 1 January 2010 and includes EEA States in the case of individuals who became resident in the State for tax purposes on or after 1 January 2010,

(d)    was employed in that country or jurisdiction by the same relevant employer, or an associated company of the relevant employer, prior to becoming resident in the State, and

(e)    had exercised the greater part of his or her employment in that country or jurisdiction prior to becoming resident in the State.

A relevant employer was a company incorporated and resident in a non-EEA State with which Ireland had entered into a Double Taxation Agreement, in the case of individuals who came to live and work in Ireland prior to 1 January 2010 and includes EEA States in the case of individuals who came to live or work in Ireland on or after 1 January 2010.

Relevant emoluments for the purposes of the section are emoluments paid by the relevant employer or an associated company and which are within the charge to tax under Schedule E and have been subjected to PAYE.

In assessing the amount of income remitted, s72 TCA 97, which imposes a charge to tax on sums applied outside the State in repaying certain loans, will equally apply to this section.

In addition, the following provisions apply:

(i)    To the extent that PAYE is deducted from emoluments, the deductions themselves are deemed to be amounts received in or remitted to the State for the year of assessment to which the deductions refer.

(ii)    If, following a repayment of tax to an individual, such relevant emoluments, in respect of which the repayment has occurred, are remitted into the State, then income tax will be assessed on the emoluments from the date on which the tax was originally deducted.

(iii)   The section applies the four-year limit set out in s924 TCA 97 in respect of any assessments to be made by Revenue clawing back tax repayments.

(iv)   Where a relevant employee has claimed a repayment of tax, and fails to comply with the three-year/one year requirement for exercising the employment, then there is an obligation to repay within two months of that failure any tax repaid by Revenue.

(v)    Revenue is entitled to refuse a claim where it is not satisfied with information provided.

TCA97 s985        Finance Act 2006 contained a number of provisions to ensure that tax that should be deducted under the PAYE system is in fact deducted. These provisions, which have effect from 31 March 2006, are as follows:

Intermediaries: Where a payment of emoluments is made by an intermediary on behalf of an employer, the employer is to be treated for the purposes of the PAYE regulations as having made the payment if the intermediary does not operate PAYE.

TCA97 s985C      Non-resident employer: Where an employee works for someone based in the State (the relevant person), but is employed by a non-resident employer and PAYE is not applied by the employer (or a non-resident intermediary), the relevant person will be liable to account for PAYE on the amount that the employee receives, grossed up where the employee is entitled to a net sum, free of tax.

TCA97 s985E      Employment not wholly exercised in the State: In circumstances where part only of an employee’s earnings are chargeable to tax under Schedule E (because duties of the employment, as well as being performed in the State, are also performed outside it), and the part which is not chargeable is unknown at the time, Revenue may, on application from the employer, give a direction as to the proportion of pay on which PAYE is to be operated. In the absence of a direction, the employer must operate PAYE on the whole amount (see e-Brief No. 28/2006).

TCA97 s985F      Mobile workers: This provision deals with the case where the employees of one person work for another person who is not their employer. Where it appears likely to Revenue that the employer will not operate PAYE, it can issue a direction requiring the other person to deduct tax under PAYE from any payments made by that person to the employer.




1.28.9          Domicile Levy

TCA97 Pt18C
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Finance Act 2010 introduced a new Domicile Levy to ensure that individuals with substantial ties to Ireland (by virtue of domicile and citizenship) would make a contribution to the Exchequer, irrespective of their residence status.

The levy is €200,000 and applies from the tax year 2010 to every “relevant individual”. In order to be a “relevant individual” for a tax year the following four conditions must be met;-

(i)    the individual is domiciled in and is a citizen of Ireland in that tax year;

(ii)    the worldwide income of the individual for the tax year is greater than €1 million;

(iii)   the individual’s final Irish income tax liability is less than €200,000; and

(iv)   the market value of Irish property owned by the individual on 31 December in the tax year exceeds €5 million.

Irish income tax paid by an individual will be allowed as a credit against the levy. The levy is payable on a self-assessment basis on or before 31 October in the year following the valuation date (31 December each year).

Anti-avoidance provisions are included in the legislation to prevent transfers of Irish situate property for less than market value on or after 18 February 2010 to spouses, minor children, discretionary trusts and other entities.






1.29         Securitisation of Assets

TCA97 s110        Securitisation is an arrangement under which an originator, such as a bank or asset finance company, sells off a portfolio of its assets to investors. It is provided that the company acquiring the qualifying assets is brought into charge under Case III of Schedule D but the taxable profits are calculated using Case I rules. The provisions ensure that the existing tax treatment is continued in the event of securitisation, that is, normal trade expenses are deductible and the treatment of bad and doubtful debts and the recovery of debts already deducted is the same as for the originator.

A company must notify the Revenue Commissioners in advance of its intention to fall within the scope of s110 TCA 97.

The minimum deal size for any qualifying securitisation is €10m.

Finance Act 2011 amended s110 in several respects as follows:-

•   it extended the definition of qualifying asset to include plant and machinery which is subject to lease, commodities and certain carbon offsets,

•   it provided that an expense deduction for interest and other payments, for example, swap payments made to certain non-resident persons is disallowed in the circumstances provided for in the legislation, and

•  The provisions of Finance Act 2011 take effect from 21 January 2011 in relation to assets acquired, and securities or swap agreements entered into after that date.




1.30         Trusts and Settlements

TCA97 s791        Where a settlor has power to enjoy the income of his settlement, or where the settlor or his spouse has power of revocation, all the income of the settlement will be deemed to be his income for tax purposes.

TCA97 s792        Where the settlor divests himself absolutely of his capital into a settlement, he will not be charged to tax on any income arising to the settlement.

TCA97 s795–8     The income of a settlement created by a living parent in favour of his children who are under 18 and unmarried is deemed to be the income of the parent for tax purposes, unless the settlement is irrevocable and accumulating.


1.30.1          Surcharge on undistributed income

TCA97 s805        Trustees are liable to tax at the standard rate on settlement income. Where there is undistributed settlement income, there is an additional 20% surcharge. If the distributable income of the settlement is distributed within the year of assessment, or within 18 months of the end of the year of assessment, the surcharge does not apply. In computing the distributable income the expenses of the trustees which are properly chargeable to income are allowable deductions. Undistributed income of a charity or of an approved pension scheme is not liable to the surcharge.






1.31         Income levy

TCA97 Pt18A
s531A–N


With the introduction of the Universal Social Charge (see paragraph 1.32), which consolidates the charge to the income levy and the health contribution into one charge with effect from 1 January 2011, the income levy ceased to be charged for the tax years 2011 et seq.

Finance (No. 2) Act 2008 provided for the introduction of an income levy effective from 1 January 2009. Finance Act 2009 amended the provisions relating to the income levy by introducing a revised annual composite rate for 2009.

The income levy was payable on gross income from all sources before any tax reliefs, capital allowances, losses or pension contributions, as follows:

2009

(i)    For payroll purposes the following income levy rates applied:

Applicable to payments made from 1 January 2009 to 30 April 2009 inclusive





	
Income Thresholds


	



	
Per Year


	

Per Week


	

Per Month


	

Rate of Income Levy





	
Up to €100,100


	
Up to €1,925


	
Up to €8,342


	
1%





	
Between €100,101 and €250,120


	
Between €1,925 and €4,810


	
Between €8,342 and €20,844


	
2%





	
In excess of €250,120


	
In excess of €4,810


	
In excess of €20,844


	
3%







Applicable to payments made on or after 1 May 2009 to 31 December 2009





	

Income Thresholds


	



	

Per Year


	

Per Week


	

Per Month


	

Rate of Income Levy





	
Up to €75,036


	
Up to €1,443


	
Up to €6,253


	
2%





	
Between €75,037 and €174,980


	
Between €1,443 and €3,365


	
Between €6,253 and €14,582


	
4%





	
In excess of €174,980


	
In excess of €3,365


	
In excess of €14,582


	
6%







(ii)    For self-assessed individuals the 2009 annual rates are as follows:








	
Part of aggregate income


	
Rate of income levy





	
The first €75,036


	
1.67%





	
The next €25,064


	
3%





	
The next €74,880


	
3.33%





	
The next €75,140


	
4.67%





	
The remainder


	
5%







2010

For all taxpayers the 2010 annual rates are as follows:








	
Income Thresholds


	

Rate





	
Up to €75,036


	
2%





	
Between €75,037 and €174,980


	
4%





	
In excess of €174,980


	
6%







Exemptions:

(i)    Where an individuals total income for a year did not exceed €15,028.

In the specific circumstances where an employer or pension provider had already applied the higher exemption limit of €352 to weekly payments made prior to 1 May 2009 (using the annual threshold of €18,304 as set out in the Finance (No. 2) Act 2008) Revenue did not seek to recover any underpayment of levy for this period arising as a result of the application of the higher exemption. This special provision only applied in respect of payments actually made in the period between 1 January 2009 and 30 April 2009.

(ii)    Full medical card holders.

(iii)   Social welfare payments including such payments received from abroad, and “excluded emoluments” (being salaries gifted to the Minister for Finance under s483 TCA 97).

(iv)   Payments that were made in lieu of social welfare payments such as community employment schemes, back to education allowance etc.

(v)    Persons aged 65 or over whose annual income did not exceed €20,000 p.a. or €40,000 p.a. for a married couple, one or both of whom are aged 65 or over in the year.

(vi)   Income subject to DIRT.

(vii)   Statutory redundancy payments.

(viii)  In the case of ex-gratia redundancy payments, the basic and uplifted exemption limits and any payment covered by the Standard Capital Superannuation Benefit (SCSB).

(ix)   When calculating “relevant income” for the purposes of the income levy, any reduction for “Cross Border Relief” under s825A TCA 97 could be taken into account.

(x)    Emoluments of an individual where that individual was resident in a State with which Ireland has a Double Taxation Treaty or territories with which arrangements under s826 (1)(a)(iii)(II) TCA 97 have been made, and a PAYE exclusion order was in place.

(xi)   With effect from 2010, certain capital expenditure incurred in meeting the requirements of the EU Nitrates Directive qualified for relief against the income levy.

Where the low income or age related thresholds were exceeded, the levy was payable on all income.

Persons in receipt of income which was exempt from income tax e.g. income from the occupation of certain woodlands, profits from stallion fees, stud greyhound services fees, certain farmland leasing, patent royalty income and earnings of certain writers, artists and composers was subject to the levy on all these sources of income.

The Revenue Commissioners have issued guidance on the income levy on its website www.revenue.ie.

In assessing the liability to preliminary tax for 2009, the income levy was deemed to have been payable for 2008. This ensured that any individual basing his or her preliminary tax liability for 2009 on 100% of his or her 2008 liability, could not avoid taking into account a proportionate level of income levy.




1.32         Universal Social Charge (USC)

TCA97 Pt18D      The Universal Social Charge (USC) which came into effect on 1 January 2011, is a tax payable on gross income, including notional pay, after any relief for certain trading losses and capital allowances, but before pension contributions. The USC effectively replaces the health contribution and income levy.

All individuals are liable to pay the USC if their gross income exceeds the threshold of €4,004 p.a. (€77 per week).

The standard rates and income thresholds are as follows:-





	



Part of Aggregate Income


	

Rate





	

Aged under 70 years


	

Aged 70 years and over





	

No Medical Card


	

With Medical Card


	

No Medical Card


	

With Medical Card





	
The first €10,036


	
2%


	
2%


	
2%


	
2%





	
The next €5,980


	
4%


	
4%


	
4%


	
4%





	
The remainder


	
7%


	
4%


	
4%


	
4%







Rates applying to “relevant income” in excess of €100,000 are as follows:-









	
 


	

Rate





	

Aged under 70 years


	

Aged 70 years and over





	

No Medical Card


	

With Medical Card


	

No Medical Card


	

With Medical Card





	
“Relevant Income” in excess of €100,000


	
10%


	
7%


	
7%


	
7%







Notes: (i)   “Relevant income” is basically self-employment income and almost all forms of income that are not subject to PAYE.

           (ii)    The above higher rates only apply to relevant income in excess of €100,000.

Persons aged 70 or over

While there is no age related exemption, individuals aged 70 or over, with no self-employment income, or self-employment income of less than €100,000, will only pay the USC at a maximum rate of 4% irrespective of the level of their income. However, individuals aged 70 or over who have self-employment income in excess of €100,000 are subject to a 3% surcharge and accordingly a rate of 7% applies to any self-employment income in excess of €100,000.

It should be noted that if an individual reaches 70 years at any stage during a tax year they will benefit from the maximum 4%/7% rate for the whole tax year.

Medical Card Holders

Individuals in possession of a full medical card will only pay the USC at a maximum rate of 4% irrespective of the level of their income. However, where an individual with a full medical card has self-employment income in excess of €100,000, a rate of 7% applies to any self-employment income in excess of €100,000.

It should be noted that an individual does not need to hold a medical card for the full tax year to qualify for the maximum 4%/7% rate. It will apply as long as the individual holds the card for some period during the tax year.

Person in receipt of relevant income in excess of €100,000 per annum

Where an individual has relevant income (basically self-employment income and almost all forms of income that are not subject to PAYE) in excess of €100,000, a rate of 10% applies to that income in excess of €100,000 where the person is under 70 years and a rate of 7% applies to that income in excess of €100,000 where the person is aged 70 years or over.

It should be noted that the special rates for holders of full medical cards and individuals with self-employment income in excess of €100,000 are due to expire at the end of the tax year 2014.

Exemptions

(i)    Where an individual’s total income for a year does not exceed €4,004.

(ii)    All Department of Social Protection payments (and Social Welfare–like payments).

(iii)   Payments that are made in lieu of Dept of Social Protection payments such as Community Employment Schemes paid by the Department of Enterprise, Trade and Innovation or Back to Education Allowance paid by the Department of Education and Science. (Appendix A contains examples of these types of payments).

(iv)   Income already subjected to DIRT.

(v)   Statutory redundancy payments.

(vi)   In the case of ex-gratia redundancy payments, the basic and uplifted exemption limits and any payment covered by the Standard Capital Superannuation Benefit (SCSB). From 1 January 2011 there is a new lower lifetime limit of €200,000 on the amount of retirement lump sums that are exempt from income tax. Amounts in excess of this limit are subject to income tax in two stages. The portion between €200,000 and €575,000 is taxable at a special 20% rate of income tax and any portion above that is taxable at the individual’s marginal income tax rate. The USC is only payable on the portion above €575,000.

Persons in receipt of income which is exempt from income tax e.g income from the occupation of certain woodlands, profits from stallion fees, stud greyhound services fees, certain farmland leasing, patent royalty income and earnings of certain writers, artists and composers will be subject to the USC on all these sources of income.

In assessing the liability to preliminary tax for 2011, the USC is deemed to have been payable for 2010. This ensures that any individual basing his or her preliminary tax liability for 2011 on 100% of his or her 2010 liability, cannot avoid taking into account a proportionate level of USC (and disregarding the income levy and health contribution payable in 2010).

TCA97 s531AU   Relief for losses and capital allowances

Losses carried forward under s382 TCA 1997 and offset against profits from the same trade or profession in a later year are allowable in calculating income chargeable to the USC.

Relief is also available in respect of the following allowances:-

•  Ordinary wear and tear allowances under s284(1) TCA 1997,

•  Industrial buildings allowances under s272 TCA 1997, but only where relief is given at the normal 4% rate rather than the higher, accelerated rates,

•  Capital allowances for farm buildings under s658(2)(b) TCA 1997 and

•  Capital allowances for farm pollution control measures under s659(2), subsections (3A), (3AA), (3B) or (3BA) TCA 1997.

A more detailed list of the deductible and non-deductible capital allowances is in the Revenue publication – Universal Social Charge – Frequently Asked Questions and Answers.

Bank employees in receipt of bonus payments

TCA97
s531AAD

Employees of the five financial institutions that have received financial support from the State - Bank of Ireland, Allied Irish Bank, Anglo Irish Bank, Educational Building Society and Irish Nationwide Building Society – are chargeable to a special USC rate of 45% where they receive performance-related bonus payments. Normal rates apply where the cumulative amount of any bonus payments does not exceed €20,000 in a single tax year. Where this threshold is exceeded, the full amount is charged at 45% and not just the excess over €20,000. Regular salary that does not vary with the performance of the business or the employee is not subject to the increased charge.




1.33         Royalties

TCA97 s242A     Finance Act 2010 inserted a new s242A into the TCA 97. The section applies to royalty payments made for bona fide commercial reasons by a company in the ordinary course of its business to a company resident in a foreign territory (‘’relevant territory’’), which is an EU member state or a territory with which Ireland has a tax treaty or a tax treaty is signed but not yet in force (‘’arrangements’’) except where the payment is made in connection with a branch or agency in the State of the recipient company. The relevant territory must impose a tax that generally applies to royalties receivable in that territory by companies from sources outside it. If these conditions are met, s238 TCA 97will not apply to such payments and the recipient company will not be chargeable to income tax or corporation tax in respect of such payments. Section 243(5)(c) is amended to permit such payments to be treated as a charge on income.

This section applies only to payments made on or after 4 February 2010.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Income Tax

Irish Taxation: Law and Practice

Pensions: Revenue Law and Practice

PRSI and Levy Contributions

Taxation of Property Transactions

Revenue publications:

Some eBriefs:

•  eBrief No. 09/2011: Mandatory Disclosure of Certain Transactions Forms

•  eBrief No. 08/2011: Taxation of Doctors engaged by General Practitioners (GPS) and Form P35 Filing Deadline

•  eBrief No. 07/2011: Reminder to Principal Contractors and their agents - Form RCT35 2010 Filing Information

•  eBrief No. 06/2011: Income Tax (Relevant Contracts) (Amendment) Regulations 2010

•  eBrief No. 04/2011: Mandatory Electronic Filing and Payment of Tax – Implementation of Phase 3

•  eBrief No. 03/2011: Relevant Contracts Tax (RCT) in Liquidation, Receivership or Examinership

•  eBrief No. 02/2011: Mandatory Disclosure of Certain Transactions Regulations 2011 (S.I. No.7 of 2011)

•  eBrief No. 01/2011: P35 Refunds and P35 Amendments

•  eBrief No. 98/2010: Important end of year information for Relevant Contracts Tax Contractors

•  eBrief No. 97/2010: Revenue Pensions Manual

•  eBrief No. 96/2010: Employer Copy of Tax Credit Certificate

•  eBrief No. 92/2010: eRegistration

•  eBrief No. 90/2010: Practitioners Access to Client Employers’ Tax Credit Certificates

•  eBrief No. 88/2010: New Revenue On-Line Services

•  eBrief No. 87/2010: Mandatory Electronic Filing and Payment of Tax - Notice of Deferral of Implementation Date for Phase 3

•  eBrief No. 84/2010: P60 Template

•  eBrief No. 81/2010: Code of Practice for Revenue Audit

•  eBrief No. 79/2010: Reduced frequency of tax returns and payments

•  eBrief No. 74/2010: 4 Year Limit on Tax Repayment Claims (Section 865 TCA 1997)

•  eBrief No. 68/2010: Share Farming

•  eBrief No. 67/2010: Code of Practice for Revenue Audit

•  eBrief No. 64/2010: Employer’s Guide to PAYE

•  eBrief No. 62/2010: Tax Relief for Pension Contributions: Application of Earnings Limit in the case of Doctors with General Medical Services (GMS) and private practice income

•  eBrief No. 61/2010: High Income Individuals’ Restriction

•  eBrief No. 60/2010: Income Levy

•  eBrief No. 59/2010: Revenue On-line Service Form 11 Amendments

•  eBrief No. 55/2010: Treatment of Certain Patent Royalties Paid to Companies Resident Outside the State

•  eBrief No. 52/2010: Intangible Assets Scheme under Section 291A Taxes Consolidation Act 1997

•  eBrief No. 50/2010: Proposed Extension of Mandatory E-Filing/Payment. Consultation Document

•  eBrief No. 47/2010:The remittance basis of assessment as regards UK source income and chargeable gains

•  eBrief No. 46/2010: Agents ROS PAYE Service

•  eBrief No. 45/2010: Clawback of “
section 23 type” relief in death cases

•  eBrief No. 43/2010: Mandatory disclosure of Certain Transactions

•  eBrief No. 39/2010: Tax Exemption for New Start-Up Companies

•  eBrief No. 36/2010: Natural Gas Carbon Tax Regulations 2010 (S.I. 191 of 2010)

•  eBrief No. 34/2010: Form CC-Rep - Application for refund of Mineral Oil Tax Carbon Charge (MOTCC) by Greenhouse Gas Emissions Permit holder

•  eBrief No. 33/2010: Income Levy

•  eBrief No. 32/2010: FAQs on the use of the ROS PAYE Service by Agents for Clients

•  eBrief No. 27/2010: Natural Gas Carbon Tax (NGCT)

•  eBrief No. 26/2010: Dividend Withholding Tax

•  eBrief No. 24/2010: Information Leaflet on cash registers and point of sale systems

•  eBrief No. 20/2010: Underlying Tax Project – Clanwilliam Court

•  eBrief No. 11/2010: The remittance basis of assessment as regards UK source income and chargeable gains

•  eBrief No. 05/2010: Clarification of certain matters relating to em-ployment vs. self employment status

•  eBrief No. 92/2009: Removal of the ROS Homepage - revised method of accessing ROS

•  eBrief No. 89/2009: Research and Development (R&D) Tax Credits

•  eBrief No. 85/2009: Individuals described as ‘locums’ engaged in the fields of medicine, health care and pharmacy

•  eBrief No. 80/2009: CT/IT and CGT refunds

•  eBrief No. 78/2009: Reduced frequency of tax returns and payments for Employers PAYE/PRSI and VAT - extension to newly eligible customers

•  eBrief No. 69/2009: ‘Tax Relief for Pension Contributions: Application of Earnings Limit - Transitional Arrangements for 2008’

•  eBrief No. 68/2009: Pay & File 2009: Unregistered/Unlinked Clients

•  eBrief No. 65/2009: 4 Year Limit on Tax Repayment Claims (Section 865 TCA 1997)

•  eBrief No. 62/2009: Rental Income – Treatment of Interest Rate Caps

•  eBrief No. 61/2009: Tax Relief for Pension Contributions – late elections

•  eBrief No. 60/2009: Income Levy and Preliminary Tax 2009

•  eBrief No. 59/2009: Redundancy Rebates and Tax Payment Difficul-ties

•  eBrief No. 55/2009: Tax Relief on Qualifying Home Loans/BIK on Preferential Loans

•  eBrief No. 52/2009: High Income Individuals’ Restriction

•  eBrief No. 51/2009: Health Contribution

•  eBrief No. 48/2009: Revised Guidance Notes

•  eBrief No. 47/2009: Employer’s Guide to PAYE

•  eBrief No. 46/2009: Tax Relief for Pension Contributions: Application of Earnings Limit

•  eBrief No. 45/2009: ‘Rent-to-Buy’ (and similar) Schemes

•  eBrief No. 44/2009: Trusts and Offshore Structures – Qualifying Disclosure

•  eBrief No. 38/2009: Trusts & Offshore Structures - Qualifying Dis-closure - Third Party Reporting (s896A TCA 1997)

•  eBrief No. 36/2009: Accounting Treatment of Research and Development Tax Credits

•  eBrief No. 30/2009: Practitioner Access to PAYE Anytime – client bank account details must be provided

•  eBrief No. 29/2009: Third Party Returns - Time Limits - Offshore Settlements

•  eBrief No. 26/2009: Third Party Reporting - Section 896A TCA 1997 - Settlements Involving Non-Resident Trustees

•  eBrief No. 23/2009: New Penalties Regime – Finance (No.2) Act 2008

•  eBrief No. 22/2009: Air Travel Tax

•  eBrief No. 21/2009: Employee share schemes - Extended date for filing returns of information

•  eBrief No. 20/2009: Revenue Investigation into Trusts and Offshore Structures

•  eBrief No. 14/2009: Research and Development - Finance (No.2) Act 2008

•  eBrief No. 12/2009: Revenue On-Line Service (ROS) – developing and expanding to cater for more Revenue customers

•  eBrief No. 10/2009: Extended date for customers who pay & file electronically

•  eBrief No. 04/2009: Form RCT 35 2008 Filing Information for Principal Contractors in the Construction, Forestry and Meat Processing Sectors

•  eBrief No. 03/2009: Finance (No.2) Act 2008 – Tax Residence Rules

•  eBrief No. 02/2009: Research and Development protective claims – follow up to eBrief 63/2008

Some Tax Briefings:

•  Issue Number 12 - 2010 Share Farming

•  Issue Number 11 - 2010 Tax Relief for Pension Contributions: Application of Earnings Limit in the case of Doctors with General Medical Services (GMS) and private practice income

•  Issue Number 09 - 2010 Intangible Assets Scheme under Section 291A Taxes Consolidation Act 1997

•  Issue Number 08 - 2010 Clawback of “
section 23 type” relief in death cases

•  Issue Number 07 - 2010 Transfer Pricing Documentation Obligations

•  Issue Number 06 - 2010 Tax Exemption for New Start-Up Companies

•  Issue Number 83 Research and Development (R&D) Tax Credits

•  Issue Number 82 individuals described as ‘locums’ engaged in the fields of medicine, health care and pharmacy

•  Issue Number 77 Tax Relief on Qualifying Home Loans / BIK on Preferential Loans

•  Issue Number 75 High Income Individuals’ Restriction - income chargeable to tax at the standard rate in joint assessment cases

•  Issue Number 74 Tax Relief for Pension Contributions: Application of Earnings Limit

•  Issue Number 73 ‘Rent-to-Buy’ (and similar) Schemes

•  Issue Number 72 Trusts and Offshore Structures

•  Issue Number 71 Research and Development (R&D) tax credit etc.












	
CHAPTER 2


	
CORPORATION TAX










2.1          Administration and Fundamental Concepts


2.1.1           Scope of corporation tax

TCA97 s4           All companies resident in the State and all non-resident companies which carry on a trade in the State through a branch or agency, subject to specific exceptions, are liable to corporation tax.

TCA97 s882        A company which commences to carry on a trade, profession or business is obliged to deliver a written statement within thirty days of commencement to the Revenue Commissioners containing such information as the name of the company, its registered office, the name of the secretary and the nature of the trade, profession or business.

An Inspector of Taxes has the power to make corporation tax assessments on any company whether it is resident in the State or not.

The appeal provisions that exist for income tax purposes also apply for corporation tax purposes (see section 1.1.12).




2.1.2           Corporation tax rates

TCA97 s21         With effect from 1 January 2003 the following rates of corporation tax apply:

TCA97 s21A

(i)   10%   Applicable to the trading profits of manufacturing companies and certain IFSC and Shannon Airport Zone companies up to 31 December 2010 and 12.5% thereafter.

TCA97 s644B

(ii)   12.5% Applicable to Schedule D Case I and II profits

TCA97 Pt14

(iii)   20% Applicable to profits arising from certain residential land transactions up to 31 December 2008 and 25% thereafter.

(iv)  25% Applicable to Schedule D Case III, IV and V profits, certain land dealing activities and income from working minerals and petroleum activities.




2.1.3            Foreign dividends

TCA97 s21A(3)

TCA97 s21B

Section 43, Finance Act 2008, made a number of changes to the taxation of foreign dividends received by companies within the charge to Irish tax from companies that are resident for tax purposes in EU Member States or in countries with which Ireland has a tax treaty in force or signed. Such dividends that are paid out of trading profits will be chargeable to tax in the State at the 12.5% rate of corporation tax instead of at the 25% rate. Where dividends do not qualify to be charged at the 12.5% rate, they continue to be charged at the 25% rate. Where a dividend is paid partly out of trading profits and partly out of other profits, the part of the dividend that is paid out of trading profits of the dividend-paying company will be taxable at the 12.5% rate.

Trading profits of such foreign companies will be allowed to pass up through tiers of companies by way of dividend payments so that, when ultimately paid to a company within the charge to corporation tax in the State, that company will be taxed on the dividends received by it at the 12.5% rate.

The full amount of a foreign dividend received by a company will be chargeable at the 12.5% rate where certain conditions are met, notwithstanding that a part of the dividend may not be paid out of trading profits. The conditions are:

•  That 75% or more of the dividend-paying company’s profits must be trading profits, either trading profits of that company or dividends received by it out of trading profits of lower-tier companies that are resident in EU Member States or in countries with which Ireland has a double tax treaty in force or signed.

•  That an asset condition must be satisfied on a consolidated basis by the company that receives the dividend and all of its subsidiaries. The aggregate value of the trading assets of those companies must not be less than 75% of the aggregate value of all of their assets.

Companies that are portfolio investors and that receive a dividend from a company resident in an EU Member State or a country with which Ireland has a double tax treaty will be taxed on the dividends at the 12.5% rate. A portfolio investor in a company is an investor with a holding of not more than 5% in the company and does not have more than 5% of the voting rights.

These rules are deemed to have applied as respects dividends received by a company on or after 1 January 2007 with effect from 1 January 2009.

Finance Act 2010 extended the scope of the 12.5% rate in the case of foreign dividends to include dividends paid out of underlying trading profits of a company resident in a non-treaty country in cases where the company is owned directly or indirectly by a publicly quoted company.

Finance Act 2010 also simplified the rules for identifying the underlying profits out of which dividends are paid for the purposes of determining the rate of tax to be applied to those dividends.

Finance Act 2010 exempted from corporation tax foreign dividends received by portfolio investor companies (companies with a holding or voting rights of less than 5 per cent) where the dividends form part of the trading income of the company.




2.1.4            Development land

TCA97 s21A      (i)   25% Rate - Non-Residential Land

Profits arising from dealing in undeveloped non-residential land (but not profits from construction operations) are taxable at 25%.

(ii)   12.5% Rate - Fully Developed Land

Profits arising from dealing in land which has been fully developed by a company are liable at the standard rate. Fully developed land (qualifying land) is defined as land:

(a)   On which a building or structure has been constructed by or for the company before that time, and

(b)   Which has been developed by the company to such an extent that it could be reasonably expected at that time that no further development of the land would be carried out in the 20 years beginning at the time of disposal. Development which is not material and which is intended to facilitate the occupation of and the use or enjoyment of the structure for the purposes for which it was constructed may be ignored.

Material Development

A development will not be material if it consists of one or more of the following:

(a)   An exempt development (a development within Class 1 of Part I of the Second Schedule to the Local Government Planning and Development Regulations 1994, which complies with the conditions and limitations specified for that class), or

(b)   A development where the total floor area of the building or buildings on the land after such development is not greater than 120% of the total floor area of the building or buildings on the land calculated without regard to that development.

TCA97 s644A     (iii)   20% Rate - Residential Land (Abolished from 1 January 2009)

s644AA, s644B,
s644C

An effective corporation tax rate of 20% applied to profits or gains derived from dealing in or developing residential land until 31 December 2008. This 20% rate was arrived at by taxing the profits at 25% (i.e. the excepted trade rate) and claiming a one-fifth relief under s664B TCA 97, which reduced the effective rate to 20%.

The 20% rate also applied to profits from certain construction operations referred to as preparatory measures, which included:

(a)   the demolition or dismantling of any building or structure on the land,

(b)   the construction or demolition of any works forming part of the land, being roadworks, water mains, wells, sewers or installations for the purposes of land drainage, or

(c)   any other operations which were preparatory to residential development on the land other than the laying of foundations for such development.

“Residential development land” means land:

(a)   disposed of to:

— a housing authority,

— the National Building Agency Limited, or

— a body approved of for the purposes of s6 of the Housing (Miscellaneous Provisions) Act, 1992,

where the land is specified in a certificate in writing given by a housing authority or the National Building Agency Limited (as appropriate) to be land required for the purposes of the Housing Acts, 1966 to 1998;

(b)   which has permission for residential development under the Local Government (Planning and Development) Acts, 1963 to 1999 or the Planning and Development Act 2000, and such permission has not ceased to exist; or

(c)   which is, in accordance with a development objective (as indicated in the development plan of the planning authority concerned), for use solely or primarily for residential purposes.

See section 1.7.11 re: income tax rate applying to residential development land.

Finance Act 2009 abolished the effective 20% rate applied to trading profits from dealing in residential development land with effect from 1 January 2009. An accounting period that straddled that date was treated for this purpose as two accounting periods. Profits or gains on dealing in residential development land are now charged at the general rate of corporation tax that applies to dealing in land, which is 25%.

The legislation restricted the allowance of losses on residential land incurred before 1 January 2009 and carried forward to accounting periods beginning on or after that date to allowance on a value basis. This was to ensure that the effect of the tax treatment of trading losses was commensurate with the effect of the increase in the tax rate on trading income from 20% to 25%. The amendment restricted relief on a value basis to any losses on residential development land activity which are set-off against income chargeable to tax at 25% or which are carried back for set-off against similar income of an immediately preceding accounting period of the same duration where the claim was made on or after 7 April 2009. The legislation restricted terminal losses incurred in a trade, to the extent that those losses related to dealing in residential land incurred before 31 December 2008, to relieving income of the trade charged at the effective rate of 20% applying to trading profits from such dealing in land, where the claim for terminal loss relief was made on or after 7 April 2009.

Finally, changes were made to the ways in which group relief could be claimed for residential land losses incurred on or before 31 December 2008. The normal rules did not apply. Residential land losses could have been surrendered and used by the claimant company as follows:-

(a)   If the claimant had CT payable on residential land sales in the corresponding period, as a credit at 20% on the amount of loss against that CT,

(b)   As a reduction against other trading income, dividends taxed at 12.5% and chargeable gains, and

(c)   On a value basis at 20% of the loss against any other income of the claimant company.

(iv)   80% “Windfall Tax” on land rezoning

See section 1.7.12 for details of the 80% Windfall Tax on land rezoning.




2.1.5            Residence

TCA97 s24–s25   Prior to the Finance Act 1999, the residence of a company was determined not by the place of incorporation but by where the central management and control actually resided. The key factors to be considered in determining where the central management and control resides are:

(a)   Location of directors’ meetings;

(b)   Location of shareholders’ meetings;

(c)   Location of head office of the company;

(d)   Location of statutory books, company seal;

(e)   Where major contracts are negotiated and policy determined.

All companies incorporated in the State after 11 February 1999 are resident for tax purposes, and all companies incorporated prior to that date are resident for tax purposes from 1 October 1999. However the link between incorporation and residence will not apply where:

(i)     the company or a related company carries on a trade in the State, and either the company is ultimately controlled by persons resident in EU Member States or countries with which Ireland has a tax treaty or the company or a related company are quoted companies.

or

(ii)   the company is regarded as not resident in the State under a tax treaty between Ireland and another country.




2.1.6            Accounting periods

TCA97 s27         Corporation tax is chargeable in respect of the taxable profits of a company for an accounting period. An accounting period commences whenever a company:

(a)   commences to carry on a trade,

(b)   becomes resident in the State,

(c)   acquires its first source of income, or

(d)   is being wound up.

An accounting period ends on the occasion of any of the following:

(a)   On the expiration of twelve months from the beginning of the accounting period.

(b)   On an accounting date of the company, or, if there is a period for which the company does not make up accounts, the end of that period.

(c)   On the company beginning or ceasing to trade or to be, in respect of the trade or (if more than one) of all the trades carried on by it, within the charge to corporation tax.

(d)   On the company beginning or ceasing to be resident in the State.

(e)   On the company being wound up.




2.1.7            Self-assessment

TCA97 s951        The self-assessment system applies to companies.




2.1.8            Returns

TCA97 s951        A company must submit a return of profits, chargeable gains and other particulars to the Inspector of Taxes as follows:



	Accounting Period Ending
	Due Date



	Before 1 January 2003
	9 months after the end of the accounting period.



	On or after 1 January 2003
	On a date 9 months after the end of the accounting period but no later than the 21st day of that month.




With effect from 1 January 2009 where returns and payments are made electronically, the return filing and payment deadlines are extended to the 23rd day of the relevant month.




2.1.9            Late returns

TCA97 s1084      Where a company’s tax return is not submitted to the Inspector of Taxes on or before the return filing date, the company is penalised by way of a surcharge and a restriction on the use the company may make of certain reliefs and allowances, as outlined below:

(a)   Surcharge

Where a company’s return is not submitted on or before the filing date, the tax liability for that period is increased by a surcharge on the amount of the tax assessed.

For accounting periods ending on or after 6 April 1995, the surcharge is as follows:

(a)   5% of the amount of tax subject to a maximum of €12,695, where the return is submitted before the expiry of two months after the specified date, and

(b)   10% of the amount of tax subject to a maximum of €63,485 where the return is not submitted within two months after the specified date.

Finance Act 2004 provided for the application of a surcharge where a company which is claiming certain specified reliefs fails to give the additional information which is required to be included on the annual tax return forms with effect for chargeable periods commencing on or after 1 January 2004. The surcharge will arise only where, after the filing of the tax return, the taxpayer becomes aware, or it is brought to their attention, that the additional information has not been included on the return and the taxpayer fails to provide the required information without undue delay. Where a surcharge applies in these circumstances, it will be the 5% surcharge, subject to a maximum of €12,695.

Where a surcharge is applied, it must be included in an assessment so that the taxpayer can appeal against the surcharge to the Appeal Commissioners if the taxpayer is aggrieved by it.

(b)   Restriction of Allowances and Reliefs

TCA97 s1085      With regard to accounting periods ending on or after 6 April 1995 the restrictions on the use of allowances and reliefs are graded and capped as follows:

(i)   Where the delay in filing is less than two months, reliefs and allowances are restricted by 25% subject to a maximum in each case of €31,740.

(ii)   Where the delay is two months or more, reliefs and allowances are restricted by 50%, subject to a maximum in each case of €158,715.

The following are the reliefs and allowances which are restricted:

•   set-off for excess Schedule D Case IV and Schedule D Case V capital allowances against total profits;

•   set-off for trading losses against total profits in current year and carry-back to prior year;

•   carry-back of Schedule D Case V deficiency against Schedule D Case V income of previous accounting period;

•  relief for ring-fenced trading losses against ring-fenced trading income;

•   relief for ring-fenced trading losses on a value basis;

TCA97 s420A     •   entitlement to group relief. This includes:

•      entitlement to make group payments without withholding tax;

•      group loss relief;

•      consortium relief;

•      relief for ring-fenced trading losses and charges against other ring-fenced income within a corporate group;

•      relief for excess ring-fenced trading losses and charges on a value basis within a corporate group.

In the case of any of the reliefs which involve groups of companies (e.g. loss relief) it is a condition that both the surrendering company and the claimant company should each have submitted their tax returns on time.




2.1.10          Expression of doubt

TCA97
s955(4)(a)
s955(4)(b)

Where a taxpayer is in doubt as regards a matter to be included in a return, his obligations with regard to the matter will be fulfilled if he draws the Inspector’s attention to the matter in question. The provision does not apply where the Inspector or the Appeal Commissioners are of the opinion that the doubt was not genuine and the taxpayer was acting with an avoidance or evasion of tax motive.




2.1.11          Payment of corporation tax

(i)   Accounting periods ending on or before 31 December 2005

TCA97 s958        Please see the 31st or earlier editions of this book for details.

(ii)   Accounting periods ending on or after 1 January 2006

For accounting periods ending on or after 1 January 2006, preliminary tax is due and payable on a day 31 days prior to the end of the accounting period, but no later than the 21st day of the month in which that day falls.

Where the accounting period is less than one month and one day, preliminary tax is due and payable on the last day of the accounting period, but no later than the 21st day of the month in which that day falls.

Where there is tax payable by a company and any of the following occur:

•  The company has defaulted in the payment of preliminary tax,

•  The preliminary tax paid by a “small company” is less than 90% of the actual liability, or 100% of the corporation tax liability for the preceding period,

•  The company is not a small company and the preliminary tax is less than 90% of the actual tax for the period; or

•  the preliminary tax is not paid by the date on which it is due and payable,

then the tax shall be deemed to have been due and payable on the date on which the preliminary tax for the chargeable period was due.

Where a company pays its preliminary tax by the appropriate due date, but:

•  the preliminary tax paid is less than 90% of the tax payable for the chargeable period; or

•  the preliminary tax is not less than 90% of the tax payable for the chargeable period if it excluded any amount in respect of a chargeable gain arising in the last month of the accounting period; and,

•  the company makes a further payment of preliminary tax within one month of the accounting period and this payment and the first instalment equals 90% of the actual tax liability,

then the preliminary tax payable by the company shall be deemed to have been paid by the date on which it was due and payable.

(iii)   Small companies

“Small companies” (i.e., companies where the tax liability of the preceding chargeable period does not exceed a relevant limit) may base their preliminary tax payment on 100% of the prior year’s corresponding corporation tax liability. The relevant limits are as follows:



	Due date for preliminary tax
	Limit



	On or before 06/12/2006
	€50,000



	Between 07/12/2006 – 05/12/2007
	€150,000



	On or after 06/12/2007
	€200,000




(iv)   Large companies

TCA97 s958        Finance (No. 2) Act 2008 provided for revised arrangements for the payment of preliminary tax by large companies with a tax liability of more than €200,000 in their previous accounting period in relation to accounting periods commencing on or after 14 October 2008.

The legislation provided for payment of preliminary tax by large companies in two instalments. The first instalment is payable in the sixth month of the accounting period (i.e. 21 June for a company with calendar-year accounts) and the amount payable is to be 50 per cent of the corporation tax liability for the preceding accounting period or 45 per cent of the corporation tax liability for the current accounting period. The second instalment is payable in the eleventh month of the accounting period (i.e. 21 November for a company with calendar-year accounts) and the amount payable will bring the total preliminary tax paid to 90 per cent of the corporation tax liability for the current accounting period. These arrangements apply generally where the accounting period is more than seven months in length (for shorter accounting periods, preliminary tax of 90 per cent of tax liability is payable in one instalment).

The legislation made a number of consequential amendments to the preliminary tax provisions including (i) the facility which enables companies to make a top-up payment of preliminary tax where capital gains or certain gains on financial instruments arise after payment of preliminary tax and (ii) the facility which enables a group company to surrender excess preliminary tax paid to another group company in certain circumstances. The legislation also ensures that income tax deducted on relevant payments made by companies (e.g. certain interest payments, royalties and employer-paid medical insurance premiums) is paid in accordance with corporation tax rules.

(v)   Start-up companies

TCA97 s958        New companies which do not expect their tax liability for the first year to exceed a relevant limit are not required to pay preliminary tax in their first year. The relevant limits are as follows:



	Due date for preliminary tax
	Limit



	Between 07/12/2006 – 05/12/2007
	€150,000



	On or after 06/12/2007
	€200,000




TCA97 s486C      Finance (No. 2) Act 2008 introduced relief from corporation tax for new companies commencing to trade in 2009. The exemption is granted in respect of the profits of a new trade and chargeable gains on the disposal of any assets used for the purposes of a new trade.

The exemption is granted by reducing the total corporation tax (including the tax referable to capital gains) relating to the trade to nil. Full relief is granted where the total amount of corporation tax payable by a company for an accounting period does not exceed  €40,000. Marginal relief is granted where the total amount of corporation tax payable by a new company for an accounting period amounts to between €40,000 and €60,000. No relief applies where corporation tax payable is €60,000 or more.

The exemption is available for a period of three years from the commencement of the new trade, and separate exemptions are available for each new trade. However, the relief will cease if part of the trade is transferred to a connected person. A company that takes over an existing trade or part of a trade which was carried on in the State by another person will not qualify in respect of the income of the trade taken over. Service companies within s 441 TCA 97 will not qualify, and trades liable to corporation tax at the 25 per cent rate are excluded.

Finance Act 2010 extended the relief from corporation tax available to start-up companies under s486C TCA 97 to companies that commence to trade in 2010. The relief comes under the scope of the EU Commission’s de minimis aid Regulation (1998/2006). The legislation allows Revenue to provide information on the tax relief claimed by companies under the scheme to Government Departments and Agencies paying other de minimis aid and, if requested, to the EU Commission.

Finance Act 2011 extended the three-year corporate and capital tax exemption for new start-up companies to companies starting up in 2011. The section has affect for accounting periods beginning on or after 1 January 2011.

The relief was also modified for accounting periods beginning on or after 1 January 2011 so that the value of the relief is to be based on the amount of employers’ PRSI paid by a company in an accounting period, subject to a maximum of €5,000 per employee and an overall limit of €40,000. If the amount of qualifying employers PRSI paid by a company in an accounting period is lower than the reduction in the corporation tax liability, provided by the relief, the relief will be based on the lower amount.

Anti avoidance measures exclude a trade set up by a new company the activities of which, if carried on by an associated company of the new company, would form part of an existing trade carried on by the associated company.

(vi)   IFRS companies

Special rules, relating to preliminary tax exist in respect of a company that International Financial Reporting Standards (IFRS) or equivalent Irish Generally Accepted Accounting Practice (GAAP) to gains and losses from financial instruments. The amount of preliminary tax to be paid one month before the end of the accounting period does not have to take account of unrealised gains or losses on financial instruments that arise from movements in the fair value of those instruments in the last two months of the accounting period. The company makes a top-up payment one month after the end of the accounting period, to bring the amount of preliminary tax up to 90% of the final tax liability for that accounting period.

(vii)   Pay and file for corporation tax

TCA97 s950        In respect of accounting periods ending on or after 1 January 2003 a pay and file system operates for corporation tax purposes. Corporation tax returns for relevant periods must be submitted to the Collector-General’s office. The submission date for corporation tax returns is the 21st day of the ninth month after the end of the accounting period. Section 950 TCA 1997 was amended as regards companies where a winding-up has commenced - the requirement is to file a return on or before the 21st day of the third calendar month of the commencement of the winding-up. Section 958 TCA 97 provides that the due date for the balance of corporation tax due in respect of an accounting period is the same date as the filing date for the return - that is within the 21st day of the ninth month after the end of the accounting period. The balance of corporation tax is payable by the return filing date even if the return is filed early.

(viii)   Electronic Filing and Payments

With effect from 1 January 2009, where returns and payments are made electronically, the return filing and payment deadlines are extended to the 23rd of the relevant month.

Companies whose tax affairs are dealt with by Large Cases Division at anytime after 1 January 2009 are obliged to file their returns electronically. From 1 January 2010 all companies who meet the following thresholds - turnover greater than €7.3 million and number of employees greater than 50 must file their returns electronically.

Mandatory Electronic Filing and Payment of Tax Regulations 2011 provide that:

(i)    returns/payments due on or after 1 June 2011 must be made electronically on-line by the following categories of persons/businesses, where they are not already the subject of such a requirement:-

•      All companies

•      All trusts

•      All partnerships

•      Individuals filing stamp duty returns as respects instruments executed on or after 1 June 2011

•      Individuals or companies filing a return of payments to third parties [Form 46G]

•      Individuals subject to the high earners restriction

•      Individuals benefiting from or acquiring Foreign Life Policies, Offshore Funds or other Offshore products

•      Individuals claiming a range of property based incentives (Residential Property and Industrial Buildings Allowances).

(ii)   returns/payments due on or after 1 October 2011 must be made electronically by employers with more than 10 employees where they are not already the subject of such a requirement:

However Revenue may exclude a person from the obligation to pay and file electronically, if they are satisfied that the person does not have the capacity (access to the requisite technology, both hardware and software). A person may appeal a decision not to exclude them to the Appeal Commissioners.




2.1.12          Calculation of taxable profits and allowable losses

TCA97 s76         Corporation tax is charged on the profits of a company, i.e. income and chargeable gains.

Except as otherwise provided in the TCA 97 income must be calculated in accordance with income tax principles. Income is calculated under the different Schedules and Cases appropriate to income tax.

Finance Act 2005 provided for the tax implications of the move by companies to the International Financial Reporting Standards.

All EU companies listed on a stock exchange will, for any period of account commencing on or after 1 January 2005, be required to prepare their consolidated financial statements for the group in accordance with a common set of accounting standards entitled International Financial Reporting Standards (IFRS) instead of the Irish Generally Accepted Accounting Practice (GAAP). Individual accounts of companies may be prepared in accordance with IFRS. However, once a company moves to IFRS, it will be required to use IFRS for the future except in exceptional circumstances.

The starting point for calculating taxable trading income of a company is the profit of the company according to its accounts. Where a company prepares its individual company accounts on the basis of IFRS, the legislation provides that such IFRS accounts will be used as the starting point for the calculation of taxable trading profits.

The legislation also provided for specific treatment of certain items for tax purposes and for some transitional arrangements.

The purpose of the transitional rules was to ensure against double taxation or no taxation of certain income on the move to IFRS - profits, losses and expenses that could otherwise fall out of the charge to tax are taxed or allowed as appropriate over a five-year period. The transitional provisions cover situations where companies make a “piecemeal” move to IFRS - this can arise, for example, where Irish Generally Accepted Accounting Practice (GAAP) moves gradually towards IFRS.

The existing rules on the computation of income from finance leasing for tax purposes were retained.

Payments such as annuities, patent royalties, rents, and (to a limited extent) interest paid by a company, which are known as charges on income, are not deductible if they are charged to capital in the accounts. Finance Act 2006 provided that any royalty payments that are revenue in nature are not denied a deduction solely because they are included in the cost of an asset under IFRS treatment.

TCA97 s21(3),
s649


The provisions of the TCA 97 relevant to capital gains tax apply to chargeable gains of companies. Gains or losses are calculated in the normal way.



Where “development land” is disposed of, any gain arising is assessed to capital gains tax.

TCA97 s83A

Section 83A TCA 97 was a response to the OECD recommendation to prohibit a deduction for tax purposes of illegal payments made to a foreign official. The section explicitly denies a tax deduction in computing the amount of any income chargeable to tax under Schedule D for any payment, the making of which constitutes a criminal offence or, in the case of a payment made outside the State, where the payment, if made in the State, would constitute a criminal offence.

Section 81B TCA 97 was introduced in Finance Act 2008 to enable a credit reinsurance company to take a tax deduction for transfers into an equalisation reserve when calculating its profits and losses for tax purposes. Finance (No. 2) Act 2008 amended s81B to provide for similar tax treatment for credit insurance companies that are required to maintain an equalisation reserve under certain insurance regulations. The new treatment for credit insurance companies applied from 15 July 2006.

Finance Act 2011 provided for the abolition of the exemption from corporation tax, previously in s221, for certain payments for farm relief services made by the Minister for Agriculture, Fisheries and Food to National Co-operative Farm Relief Services Ltd and certain payments made by that body to its member co-operatives. The abolition of the exemption applies from 1 January 2011.




2.1.13          Pre-trading expenses

TCA97 s82         An allowance may be claimed in respect of pre-trading expenses in the case of a trade or profession provided that the expenses:

(i)    were incurred for the purpose of the trade or profession, and

(ii)   were incurred within three years of commencement, and

(iii)  are not otherwise allowable in computing profits.

Where an allowance is granted for pre-trading expenses, it is treated as if the expenditure was incurred on the date on which the trade/profession commenced.

A deduction may also be claimed in respect of certain pre-trading charges.

The pre-trading expenditure which is allowed cannot be used for the purpose of set-off against income of the company other than that arising from the trade profession in respect of which the expenditure was incurred.




2.1.14          Losses/management expenses

TCA97 s396        Trading losses are computed in the same manner as trading profits. A trading loss can be:

(a)   Set off against other profits before charges in the same accounting period (including against dividends taxed at 12.5% under s21B TCA 97).

(b)   Set off against profits before charges of the preceding accounting period of corresponding length, if the company carried on the trade in that period.

(c)   Set off against future profits of the same trade unless the loss has been otherwise utilised.

TCA97 396B      The Finance Act 2002 introduced provisions effective from 6 March 2001 that, where there are unutilised losses, they may be set off on a value basis against income for the current year and the previous accounting period. The value of the losses is computed by applying the tax rate in the year the loss arises and not the rate applicable in the year in which the losses are used. A company or group must first of all use available losses against other ring-fenced income before utilising the excess on the value basis for claims made on or after 6 February 2003.

Unused Losses under all of the Cases of Schedule D and capital losses may be utilised as follows if not used in the current year:







	TCA97 s396
	CASE I & II	Carry forward for offset against all trading income of the trade in which the loss is incurred

	TCA97 s396	CASE III (Trading)	Carry forward only against future Case III profits.

	TCA97 s399	CASE IV	Carry forward only against Case IV profits.

	TCA97 s399	CASE V (Rents)	Carry back to previous accounting period of same length and source and forward against future Case V profits.

	TCA97 s308	CASE V (Excess Capital Allowances)	Same as trading losses.

	TCA97 s78	CAPITAL LOSSES	Carry forward only against future  capital profits.

	TCA97 s653	CAPITAL LOSSES (Development Land)	Set against other capital profits of same accounting period or forward against future capital profits or development land profits.



TCA97 s397        Terminal loss relief arises where a company incurs a loss in its last twelve months trading and claims to carry back against income from the same trade in the preceding three years the loss incurred in the last twelve months. Terminal loss relief will be given only where all other claims for loss relief have been made.

TCA97 s83(3)      If management expenses exceed the profits of a resident investment company the excess may be carried forward for set-off against profits of a subsequent period.

TCA97 s663        Relief for losses incurred by a company in farming or market gardening is restricted in that the farming must be carried on on a commercial basis with a view to making a profit. To enable losses to be set off against other income, it would be necessary for the company to make a profit every fourth year, or, in exceptional circumstances, every fifth year.

TCA97 s400(5)    In a company reconstruction, the successor company can take over the accumulated trading losses of the predecessor company provided 75% of the shareholders in the successor company were shareholders in the predecessor company in the three-year period (one year before and two years after the reconstruction).

TCA97 s401       The carry-forward of accumulated trading losses of a company will be disallowed where there has been both a change of ownership of the company and a major change in the nature or conduct of the trade carried on.

TCA97 s396B     The corporation tax attributable to a life assurance business where the corporation tax is referable to profits of policy holders is excluded from eligibility for loss relief on a value basis. This limitation of loss relief applies to claims made on or after 4 February 2004.




2.1.15          Charges on income

TCA97 s243        Income tax at the standard rate should be deducted by companies from certain interest payments, patent royalties, annuities and other annual payments. These payments are known as charges and are not allowable as an expense in computing income for corporation tax purposes; they are, however, deductible from the corporation tax profit figure (i.e. the income plus chargeable gains figure). There are some exceptions to the general rule that income tax must be deducted from a payment if it is to qualify as a charge on income. Payments of interest qualify if they are paid to a lending institution in the State and since Finance Act 2005 interest paid to similar institutions in the EU also come within the scope of the relief. Where there is an excess of charges in any year, the excess can be carried forward and set off against future profits of the same trade. Excess charges can be utilised to augment a terminal loss.

TCA97 s243B      The provisions introduced in Finance Act 2002 in relation to losses (see section 2.1.14 above) apply in a similar manner to charges except that excess charges can be utilised only against other profits of the same accounting period. The requirement that a company or group must first of all use losses against other ring-fenced income before utilising the excess on the value basis also applies in a similar manner to the use of ring-fenced charges against other ring-fenced income.

TCA97 s239        Any income tax deducted from charges must be paid over to Revenue at the date on which corporation tax is due. However, where the company has received income under deduction of tax, it may deduct the income tax suffered from the income tax owed and pay the balance to Revenue. Where the income tax suffered exceeds the income tax owed, the excess is allowed as a deduction from the corporation tax payable.




2.1.16          Interest relief on borrowings to make an investment

TCA97
s247,s249

Interest relief is granted as a charge against a company’s total profits for the year of payment when the interest arises on borrowings used to make an investment in a company. There is no ring-fencing of this charge.

There are anti-avoidance rules relating to recovery of capital and replacement loans. If there is a recovery of capital under these rules, then the borrower loses tax relief on the interest paid on the loan corresponding to the amount of interest paid which would be referable to the amount recovered.

The interpretation of the rules is complex and may require clarification from Revenue in many cases.

In relation to loans made on or after 2 February 2006, interest relief under s247 TCA 97 will not be available when interest is paid by an investing company on a loan made to it by a company which is connected with it, where the loan is used to acquire ordinary share capital of a company from a company that is also connected with the investing company, or on-lend to another company which uses the funds directly or indirectly to acquire capital of a company from a company that is connected with the investing company.

Interest relief is not restricted by the Finance Act 2006 changes where:

•   the loan is used to acquire shares on their issue by a company, where the share capital is used to increase the capital available to that company for use in its trade or business, and not as part of any arrangement involving a circular flow of funds to the lending company or a connected company, or

•   the interest in respect of which relief under s247 TCA 97 is being claimed by the investing company is matched by interest received or receivable by that company, or by dividends received by the company which are chargeable to corporation tax. There are further provisions easing the new restrictions where such matching income arises in other companies that are connected with the investing companies.

Finance Act 2009 amended s247 TCA 97 to ensure that the 80% cap applicable to capital allowances for intangible assets (s291A TCA 97) is not circumvented by utilising s247 TCA 97. Where a company borrows funds to either acquire shares in or make a loan to another company that has claimed allowances under s291A TCA 97, interest relief under s247 TCA 97 may be restricted in certain circumstances.

If the interest does not exceed dividends chargeable to corporation tax (i.e. not franked investment income) from the other company and interest received on loans to the other company then the normal rules apply, but if there is an excess of interest over the above amounts, that excess will be restricted by reference to the amount that would have been available had the interest been paid by that other company itself.

Finance Act 2011 provided that relief under s247 is not allowed in respect of interest on intra-group borrowings used to finance the purchase of assets (apart from stock or qualifying intangible assets) from another group company nor will such interest be allowed as a deduction in computing profits or gains of a trade. An exception is made where the assets acquired generated an income that was not within the charge to tax prior to their acquisition. In such a case, interest relief will be granted up to the amount of income generated by those assets. There is also an exclusion for funding of leased assets in certain circumstances. Finance Act 2011 also made a number of other changes so that:

•   In order for the interest on a loan to qualify for relief under s247, the borrowed money must be used wholly and exclusively by the ultimate recipient of the money for the purposes of a trade, the purposes of property rental or for acquiring trading or property rental companies.

•   The company qualifying for interest relief must have a material interest in the company that ultimately uses the borrowed money and these companies must have a common director.

•   Relief due under s247 is restricted where the companies that use the borrowed monies are not within the charge to Irish corporation tax and are in receipt of interest on those monies.

•   Interest relating to monies used for the purpose of a trade are relieved at the 12.5% rate, and

•   S249 was amended to permit companies elect that the recovery of capital provisions of that section will not apply in the case of an exchange of shares.




2.1.17          Section 239 assessments

TCA97 s239
TCA97 s240

In respect of accounting periods ending on or after 6 April 1990, the requirement on companies to make a return and pay over to Revenue any income tax deducted from certain payments is as follows:

(a)   A return of payments must be made at the same time as the return of profits, and

(b)   the income tax due is treated as corporation tax payable for the company’s accounting period.

Finance (No. 2) Act 2008 amended s239 TCA 97 to ensure that income tax due on payments made by resident companies (e.g. certain interest and royalty payments and employer-paid medical insurance premiums) is paid in accordance with corporation tax rules. The legislation provides that the due date for making a return of income tax on relevant payments is not later than the 21st day of the 9th month after the end of an accounting period — the same date as applies for corporation tax returns. The due dates for payment of income tax on relevant payments are also brought into line with those applying to corporation tax.

With effect from 1 January 2009, where returns and payments are made electronically, the return filing and payment deadlines are extended to the 23rd day of a month.

Where a company makes payments under deduction of tax in a period which is not an accounting period of the company, both the return of such payments and the tax deducted must be made within six months of the end of the accounting period.

TCA97 s241        Companies not resident in the State but which carry on trade in the State are subject to the same conditions as are set out under s 239 above for accounting periods ending on or after 6 April 1990.

The income tax payments which are deemed to be payments of corporation tax by virtue of s239 were not to be taken into account in calculating relief under the 10% corporation tax rules that applied up to 31 December 2010.

TCA97 s884        When required by notice, a company must furnish a return, within the time limit stipulated in the notice, of the following:

(i)   The profits of the company, specifying the sources of income, any capital gains or losses and particulars of all charges on income.

(ii)   Distributions received with related tax credits.

(iii)   Payments made under deduction of income tax.

(iv)   A list of loans to participators.






2.2           Manufacturing Companies - Reduced Rate of 10% (now abolished - valid up to 31 December 2010 in certain circumstances)

TCA97
s442–s457

A reduced rate of corporation tax applied to manufacturing companies in respect of income arising from the sale of goods manufactured in the State up to 31 December 2010 in certain circumstances. The corporation tax rate applicable to the sale of manufactured goods was:



	Period
	Normal CT Rate
	Reduction Factor
	Manufacturing Rate



	1/4/1991 to
31/3/1995
	40%
	3/4
	10%



	1/4/1995 to
31/3/1997
	38%
	28/38
	10%



	1/4/1997 to
31/12/1997
	36%
	26/36
	10%



	1/1/1998 to
31/12/1998
	32%
	22/32
	10%



	1/1/1999 to
31/12/1999
	28%
	18/28
	10%



	1/1/2000 to
31/12/2000
	24%
	14/24
	10%



	1/1/2001 to
31/12/2001
	20%
	10/20
	10%



	1/1/2002 to
31/12/2002
	10%
	6/16
	10%



	1/1/2003 to
31/12/2010
	12.5%
	25/125
	10%




Agreement was reached between the Irish Government and the European Commission with regard to the phasing out of the 10% manufacturing rate, and profits which were taxed at 10% became taxed at 12.5% from 1 January 2003, with the following exceptions:

(i)   Companies which carried on a manufacturing trade at 23 July 1998 continued to be taxed at 10% until 31 December 2010.

(ii)   Companies which were not carrying on a manufacturing trade at 23 July 1998 but which were approved by a Government grant agency on or before 31 July 1998 continued to be taxed at 10% until 31 December 2010.

(iii)   IFSC Companies

Where certified operations were approved on or before 31 July 1998, the 10% rate applied until 31 December 2005, and where certified operations were approved after 31 July 1998, the 10% rate applied until 31 December 2002.

(iv)   Shannon Airport Zone

Where certified operations were approved on or before 31 May 1998, the 10% rate applied until 31 December 2005, and where certified operations were approved after 31 May 1998, the 10% rate applied until 31 December 2002.

TCA97 s448        The reduced rate applied to profits derived from goods manufactured and sold by the company. Other goods sold by the company were referred to as merchandise. The corporation tax payable was reduced by the formula:

[image: Formula]

* Income less charges as deducted against 10% manufacturing income.

Finance Act 2008 amended s448 TCA 97, which dealt with the calculation of manufacturing relief, by reducing the tax charged at the 12.5% rate of corporation tax on income from manufacturing to an effective 10% rate. This was a technical amendment which permitted the offset of losses, charges and group relief on a euro-for-euro basis against certain foreign dividends liable to corporation tax at 12.5%.

TCA97 s443        “Goods” were defined in s443 TCA 97 and meant goods manufactured in the State in the course of a trade by a company which, for the relevant accounting period, was the company claiming relief in relation to the trade. However, where:

(a)   there were two companies one of which manufactured goods and the other of which sold them in the course of its trade, and

(b)   one of the companies was a 90% subsidiary of the other or both companies were 90% subsidiaries of a third company, any goods manufactured within the State by one of the companies was, when sold in the course of its trade by the other company, deemed to have been manufactured within the State by the other company. 90% means where the parent company must be entitled to 90% of any distribution of profits and 90% of the assets on a winding-up.

The definition of goods did not include goods sold by retail unless they were sold:

(a)   to a person who carried on a trade of selling goods of a class to which the goods sold to him belong, or

(b)   to a person who used goods of that class for the purposes of a trade carried on by him, or

(c)   to a person, other than an individual, who used goods of that class for the purposes of an undertaking carried on by him.

The term manufacturing was extended to include the subjecting of commodities or materials belonging to another person to a process of manufacture within the State. Such services were regarded as manufacture of goods and the amount receivable from them was treated as an amount receivable from the sale of goods.

In addition to conventional manufacturing the following activities also qualified for the 10% manufacturing rate:

(a)   Fish produced on a fish farm within the State.

(b)   Mushrooms cultivated within the State. This activity ceased to come within the scope of the 10% rate in respect of accounting periods beginning on or after 1 June 1994.

(c)   Repairing of ships carried out within the State.

(d)   Design and planning services the work on the rendering of which was carried out in the State in connection with chemical, civil, electrical or mechanical engineering works executed outside the territories of the Member States of the European Community.

(e)   From 13 April 1984, computer services, i.e., data processing services and/or software development services, the work on the rendering of which was carried out in the State in the course of a service undertaking in respect of which an employment grant was made by the IDA under s2 of the Industrial Development (No. 2) Act 1981.

From 6 April 1989 the definition of “computer services” was extended to include technical or consultancy services which related to data processing services and/or software development services, the work on the rendering of which was carried out in the State in the course of a service undertaking for which an employment grant was made by the Industrial Development Authority.

Where a grant for such computer services was made by the Shannon Free Airport Development Company Ltd or by Údarás na Gaeltachta, such services were regarded as the manufacture of goods with effect from 1 January 1988.

(f)   Qualifying shipping activities, i.e., the carriage of cargo and passengers on sea-going ships which were Irish owned and registered or which were leased from foreign lessors without a crew. Losses and capital allowances arising from qualifying shipping trades could not be offset against profits and income other than against another qualifying shipping trade. The 10% manufacturing relief applied for the period 1 January 1987 to 31 December 2000.

Manufacturing relief was granted to fishing vessels where the fish were subjected to a manufacturing process on board the qualifying ship, and to the letting or charter of a qualifying ship for qualifying purposes. It was also granted where a qualifying ship was used for transporting supplies or personnel to a mobile or fixed rig, platform, vessel or installation of any kind at sea involved in hydrocarbon exploration and development.

where

(i)  the operation of the ship

and

(ii)   the crew of the ship remained under the direction and control of the company.

Such companies did not qualify for investment in corporate trades relief and were subject to the leasing restrictions under s40 Finance Act 1984.

Finance Act 2001 provided for the early application of the 12.5% rate to qualifying shipping activities for the financial years 2001 and 2002. Thereafter, the standard rate of corporation tax was reduced to 12.5% for all trading activities. The ring-fence on capital allowances of a shipping trade remained in place until 31 December 2002.

(g)   Income of Trading Houses

A trading house is a company carrying on a trade which consists solely of the sale by wholesale on the export market of goods manufactured in the State.

(h)   Cultivation of plants by the process known as micro propagation or plant cloning.

(i)    Repair or maintenance of aircraft, aircraft engines or components within the State.

(j)    The production of a film for exhibition to the public in cinemas or on television or for training or documentary purposes provided that not less than 75 per cent of the work on its production was carried out in the State.

(k)   Meat processed within the State, including that owned by the intervention agency, in an establishment approved and inspected in accordance with the European Communities (Fresh Meat) Regulations 1987. For any accounting period beginning on or after 1 April 1990 there was excluded from the definition of manufacture any goods sold into an intervention agency and any goods sold to a person which were subsequently sold to the intervention agency.

(l)    Fish processing carried on in the State.

(m)  The remanufacture or repair of computer equipment or of subassemblies within the State, where such equipment or subassemblies were originally manufactured by that company or a connected company.

(n)   Activities carried on by an agricultural or fishery society where:

— its trade consisted wholly or mainly of the selling by wholesale of goods which had been acquired from its members;

— its members had already qualified for manufacturing relief in respect of the processing of these goods; and

— all or the majority of its members were themselves agricultural or fishery societies.

(o)   The purchase of milk by an agricultural society from its members and the subsequent sale of that milk to a certified qualifying company.

A qualifying company was one carrying on a trade which consisted wholly or mainly of the manufacture of specified milk products, or was certified by the Minister for Agriculture, Fisheries and food as a qualifying company for the purposes of the section, notwithstanding that the trade did not consist wholly or mainly of the manufacture of milk products. In the latter case, the milk manufacturing activity was regarded as a separate trade. This treatment did not apply, however, if the company’s trade consisted mainly of the application of a process of pasteurisation of milk. The Minister could issue a qualifying certificate where he was satisfied that a company had carried on or was intending to carry on the milk manufacturing trade for a period of at least three years.

Certificates remained in force for two years but could have been revoked by the Minister at any time.

(p)   The production of a newspaper, which was published at least fortnightly for sale to the public, regardless of whether the production company printed the newspaper or not. The relief applied to both the income from the sale of the newspaper and the income from advertising services provided in the course of the production of the newspaper.

 

TCA97 s446        (q)   Certain trading operations carried out in the Custom House Docks Area as follows:

The Custom House Docks Area was as defined in s322 TCA 97. To qualify for the relief the company must have obtained a certificate from the Minister for Finance. The Minister had to certify that such trading operations as specified in the certificate were relevant trading operations for the purpose of the section. The relief applied from the date specified in the certificate until 31 December 2005 unless the certificate was revoked because the company failed to set up in the Custom House Docks Area, or where it failed to comply with any of the conditions set out in the certificate. The Minister must have given notice of the revocation in writing.

The Minister would not certify that a trading operation was a relevant trading operation unless:

(a)   it was carried on within the Custom House Docks Area,

(b)   the Minister was satisfied that it would contribute to the development of the area as an international financial business area,

(c)   it fell within one or more of the following classes of trading operations

(i)     the provision for persons not ordinarily resident in the State of services, in relation to transactions in foreign currencies, which were of a type normally provided by a bank in the ordinary course of its trade,

(ii)   the carrying on on behalf of persons not ordinarily resident in the State of international financial activities including, in particular,

(1)   global money management

(2)   international dealings in foreign currencies and in futures, options and similar financial assets which are denominated in foreign currencies

(3)   dealings in bonds, equities and similar instruments which are denominated in foreign currencies, and

(4)   insurance and related activities

(iii)   the provision for persons not ordinarily resident in the State of services of, or facilities for processing, control, accountancy, communication, clearing, settlement, or information storage in relation to financial activities,

(iv)   the development or supply of computer software for use in the provision of the services at (iii) above or for the reprocessing, analysing or similar treatment of information in relation to financial services, or

(v)    the carrying on of operations which were similar to, or ancillary to, any of the operations described in the foregoing paragraphs, in regard to which the Minister was of the opinion that they would contribute to the use of the area as an international financial services centre,

(vi)   dealing in commodity futures or commodity options on behalf of persons not ordinarily resident in the State,

(vii)   the income and gains arising to a foreign life assurance company or foreign unit trust business located in the IFSC on investments located outside the State.

(viii)  The provision of management services to collective investment undertakings, the investors in which were non-resident, and the provision of services ancillary to such management services.

Any reference to a service or facility provided for an activity carried on, on behalf of a person not ordinarily resident in the State, would not qualify to the extent that it was provided for any part of the non-resident’s trade which was carried on in the State.

Where a company, because of circumstances, could not immediately locate in the Custom House Docks Area a certificate would have been granted provided the company within a certain time limit moved into the area.


2.2.1            Losses

TCA97 s455        Section 455 TCA 97 imposed a restriction or “ring-fence” on losses and allowances attributable to “10 per cent” trading activities. From 1 April 1992 such losses and allowances could only be set against “10 per cent” income in the current and previous accounting periods and carried forward for set-off against trading income in subsequent accounting periods. There were certain exceptions to this rule in the case of an IFSC company or where the loss was created by capital allowances due under certain projects approved by the IDA in the two-year period ended 31 December 1988.

Similarly where a company incurred a charge (e.g., royalties, interest etc.) in the course of a “10 per cent” activity the amount of relief available for that charge was restricted to the income arising from the “10 per cent” activity.

Additional ring-fence provisions were contained in Finance Act 2001 in relation to the changed corporation tax rate structure. (See sections 2.1.14, 2.1.15 and 2.4.)

Section 455 TCA 97 ceased to have effect from 1 January 2003. The Finance Act 2002 introduced provisions for the set-off of losses on a value basis (see sections 2.1.14, 2.1.15 and 2.4).




2.2.2            Exclusions

TCA97 s443      Sales of manufactured goods to the Intervention Agency were specifically excluded from the 10% relief, and for the purpose of this exclusion the sale of goods to a person other than the Intervention Agency was deemed to be a sale to the Intervention Agency if, and to the extent that, these goods were ultimately sold to the Intervention Agency.

Sales of goods from mining and construction operations were specifically excluded from the 10% relief. However, companies carrying on such activities which also manufactured goods in the course of the same trade could be entitled to relief on a just and reasonable basis.

For any relevant accounting period beginning on or after 1 April 1990 the following activities were not regarded as manufacturing:

(i)     Processes applied to any product, produce or material acquired in bulk for sale or distribution such as: dividing, cutting, drying, mixing, sorting, packaging, branding, testing or purifying.

(ii)   The application of methods of preservation, pasteurisation or maturation to any foodstuffs.

(iii)   The preparation of food or drink for human consumption where it was intended to be consumed at or about the time it was prepared.

(iv)   Improving or altering any articles or materials without imposing on them a change in their character.

(v)   Repairing, refurbishing, reconditioning or restoring articles or materials.

(vi)   Except where a company sold goods manufactured by a closely connected company, no company was entitled to manufacturing relief if it did not carry out the process for which the relief was being claimed.




2.2.3            Time limit

TCA97 s448        A claim for manufacturing relief must have been lodged before the date on which the assessment for the accounting period became final and conclusive.




2.2.4            Anti-avoidance provisions

TCA97 s453        Section 453 TCA 97 dealt with transactions between associated persons and effectively substituted arm’s-length prices for artificial prices in respect of dealings between connected persons. These rules applied in the following cases:

(1)   If a buying company was making a claim and bought from another person (the seller) and:

(a)   the seller had control over the buyer or, the seller being a body corporate or partnership, the buyer had control over the seller or some other person had control over both the seller and the buyer, and

(b)   the price in the transaction was less than that which might have been expected to obtain if the parties to the transaction had been independent parties dealing at arm’s length,

the income or losses of the buyer and the seller were computed for any purpose of the TCA 97 as if the price in the transaction had been that which would have obtained if the transaction had been a transaction between independent persons dealing as aforesaid.

(2)   Where a company claiming relief sold goods to another person (the buyer) and

(a)   the buyer had control over the seller or, the buyer being a body corporate or partnership, the seller had control over the buyer or some other person had control over both the seller and the buyer, and

(b)   the goods were sold at a price greater than the price which they might have been expected to fetch if the parties to the transaction had been independent parties dealing at arm’s length,

the income or losses of the buyer and the seller are computed, for any purpose of the TCA 97, as if the goods had been sold by the seller to the buyer for the price which they would have fetched if the transaction had been a transaction between independent persons dealing as aforesaid.

Control was defined as having the meaning assigned to it by s11 TCA 97.




2.2.5            Shannon Airport

TCA97 s445      See previous editions of this text up to 34th edition for further information on this topic.






2.3           Research and Development

TCA97 s766,
s766A, s766B

Finance Act 2004 introduced an incentive to companies to carry on research and development (R&D) in Ireland.


2.3.1            Credit for R&D expenditure

Accounting periods commenced before 1 January 2009

A credit of 20% of the incremental expenditure on revenue items, royalties, plant and machinery related to R&D could be offset against a company’s corporation tax liability in the year in which it was incurred. A credit of 20% of the cost of a building used for the purposes of R&D and in respect of which capital allowances were granted was available on a straight-line basis over four years. The computation of credit was made by reference to expenditure incurred in a group as opposed to on a company-by-company basis.

R&D credit can effectively be group relieved. Any unused credit can be carried forward indefinitely against the corporation tax liability for subsequent periods until it is used.

Accounting periods commencing on or after 1 January 2009

Finance (No. 2) Act 2008 increased the R&D credit for all qualifying expenditure from 20% to 25% where the expenditure is incurred in an accounting period commencing on or after 1 January 2009.

Finance (No. 2) Act 2008 also made changes to the way in which R&D credits are calculated for building expenditure in accounting periods commencing on or after 1 January 2009. See the details in section 2.3.8.

Provisions creating greater flexibility in the use of credits were also introduced with effect from 1 January 2009.

For claims made on or after 1 January 2009 to be valid they must be made within 12 months from the end of the accounting period in which the expenditure giving rise to the tax credit was incurred.




2.3.2            Definition of R&D

R&D for the purposes of the relief includes basic research, applied research or experimental development. These activities must seek to achieve scientific or technological advancement and involve the resolution of scientific or technological uncertainty.

In relation to accounting periods ending on or after 2 February 2006, the Revenue Commissioners or a Revenue-authorised officer may consult with experts to determine whether the expenditure incurred by a company was incurred in the carrying on by it of research and development activities. Where the company shows to the satisfaction of the Revenue Commissioners or their authorised officer, or on appeal to the Appeal Commissioners, that disclosure of information to such person could prejudice the company’s business, then the Revenue Commissioners or their authorised officer will not make such disclosure.




2.3.3            Entitlement to R&D relief

A company which carries on a trade in Ireland, undertakes R&D activities in Ireland or within the EEA and incurs the expenditure shall be entitled to the credit. Where the R&D company does not trade, the company may nevertheless qualify for the credit if it is a 51% subsidiary of a trading company or of a holding company of trading companies. This will allow expenditure incurred by a dedicated R&D company of a trading group to qualify for the relief.

Also, where the company is not a member of a trading group and is in its pre-trading phase, provision is made to allow R&D carried out by that company to qualify for the credit at a later date - the credit can be used when the company commences to trade and has a corporation tax liability. This facilitates the claiming of credits by campus companies when they commence trading.

Irish R&D credit is denied for R&D activities undertaken in EEA countries that also grant relief to the company for that expenditure.




2.3.4            Base/incremental expenditure

The legislation introduced the concept of a base year for calculating the qualifying expenditure. Finance (No. 2) Act 2008 provided that the base year was fixed as 2003.

Expenditure on revenue items, royalties, plant and machinery which qualifies for credit in any year is the incremental expenditure over the expenditure incurred in the base year.

There is no calculation of a base for expenditure on buildings. However, there is provision for full clawback of the credit where the building is sold/used for non-R&D purposes within a 10-year period. See section 2.3.8 for new provisions related to buildings including new clawback provisions for accounting periods commencing on or after 1 January 2009.




2.3.5           Qualifying expenditure

In general, credit is given for all R&D-related expenditure that consists of:

•  royalties

•  expenses deductible for trading purposes

•  plant and machinery entitled to capital allowances

•  revenue and capital expenditure on scientific research and

•  buildings entitled to capital allowances.

The credit is not available for a royalty that is exempt royalty income in the hands of the recipient or is not arm’s length. Further, no credit is available for expenditure that is State funded.

In relation to accounting periods ending on or after 2 February 2006, where machinery or plant will not be used wholly and exclusively for research and development activities, there will be a proportionate allocation, as appears just and reasonable, of the expenditure on plant and machinery for the purposes of determining the amount that will be treated as wholly and exclusively incurred on research and development activities. A subsequent apportionment is to be made where the earlier apportionment requires to be revised in the light of actual events, and any resulting assessments or repayments of tax as are necessary will be made.




2.3.6            Use of universities and sub-contractors

Where a company sub-contracts the R&D, neither the company nor the sub-contractor is entitled to the credit except where the R&D is sub-contracted to universities or third-level institutions in the EEA. Where this exception applies, the payment to the university, up to an amount that does not exceed 5% of the expenditure incurred on R&D activities carried out by the company, will qualify for R&D credit in the company bearing the cost.

Finance Act 2007 provides that expenditure by companies on sub-contracting research and development work to unconnected parties will qualify under the tax credit scheme up to a limit of 10% per cent qualifying research and development expenditure incurred by the company in any one year. This will apply where the sub-contractor carrying out the research and development does not claim a tax credit in respect of such expenditure. This measure is in addition to the existing provision in the scheme in respect of research and development work carried out for companies by universities.

The Finance Act 2007 provision in relation to sub-contracting research and development work applies for accounting periods ending on or after 1 January 2007 in respect of expenditure incurred on or after 1 January 2007.




2.3.7            Use of R&D tax credits (expenditure other than buildings)

In relation to qualifying expenditure incurred in an accounting period commencing on or after 1 January 2009, Finance (No. 2) Act 2008 introduced two provisions creating greater flexibility in the use of credits. The provisions are contained in two new sub-sections, (4A) and (4B), in s766 TCA 97.

Where a company has a corporation tax liability in the accounting period preceding the accounting period in which the R&D expenditure giving rise to the tax credit arises, s766 (4A) TCA 97 allows that company, where it has not fully utilised the amount of the credit, to use the excess to reduce the corporation tax of the preceding accounting period. Any remaining excess can continue to be carried forward indefinitely for use against future corporation tax liabilities. Alternatively, where a credit has not been fully utilised against corporation tax in the first accounting period and due to insufficient or no corporation tax liability in the preceding accounting period an excess still remains, a company may claim under s766 (4B) TCA 97 to have any remaining excess paid to it by the Revenue Commissioners.

Section 766(4) allows a company which cannot fully utilise the tax credit in the accounting period in which it arises to carry that unused amount forward indefinitely for use against future corporation tax liabilities. This option remains, but a company cannot carry forward any excess which has been used to reduce the corporation tax of the preceding accounting period by virtue of a claim under s766 (4A) TCA 97 or any amount that has been paid to the company by virtue of s766 (4B) TCA 97.

The payment of any excess tax credit claimed under s766 (4B) TCA 97 will be dealt with as follows (subject to s 766B TCA 97, which imposes a limit on the amount that can be paid):

(i)     A first payment of 33 per cent of the excess shall be paid not earlier than the date on which the corporation tax return, in respect of the accounting period in which the R&D expenditure giving rise to the tax credit was incurred, is due.

(ii)    Any remaining excess will then be used to reduce the corporation tax for the accounting period following the accounting period in which entitlement to the credit arises. If there is any further remaining excess, the Revenue Commissioners will pay a second instalment equal to 50 per cent of that remaining excess amount. The second payment will be paid not earlier than 12 months after the date referred to in (i), above.

(iii)   Where any excess remains, it will be used to reduce the corporation tax for the second accounting period following the accounting period in which entitlement to the credit arises. If any excess still remains, the Revenue Commissioners will pay a third instalment equal to that remaining amount. The third payment will be made not earlier than 24 months after the date referred to in (i), above.

Any payment made by the Revenue Commissioners under s766 (4B) TCA 97 will not be income of the company for any tax purpose.

Finally, any payment made by the Revenue Commissioners will be subject to s1006A TCA 97. This means that, where the company has not complied with its obligation to deliver any return or pay any liability, the payment will be withheld or offset as the case may be.




2.3.8            R&D credits for expenditure on buildings or structures used for R&D

TCA97 s766A     Finance (No. 2) Act 2008 amended s766A TCA 97, which provides for tax credits for relevant expenditure on buildings or structures used for R&D. Prior to the changes a qualified company could claim a credit of 20 per cent of relevant expenditure. Finance (No. 2) Act 2008 introduced significant changes to the way in which tax credits for expenditure on buildings or structures are to be operated. The new provisions came into effect as respects expenditure incurred after 29 September 2009 and in any accounting period commencing on or after 1 January 2009..

The new provisions include three new definitions, and the definition of “relevant expenditure” was amended.

The amended definition of “relevant expenditure” removed the requirement that the expenditure must be incurred on a building or structure that is to be used wholly and exclusively for the carrying on of R&D activities by the company. The amendment provides that the relevant expenditure must be incurred on a “qualifying building”. This will enable companies, who intend to build or refurbish such buildings or structures for both R&D and other activities, to claim a tax credit in respect of a portion of “relevant expenditure” (specified relevant expenditure), provided the building is a qualifying building. A “qualifying building” is defined as a building or structure, a minimum of 35 per cent of the use of which is attributable to the R&D activities carried on by the company for a defined four-year period.

Finance (No. 2) Act 2008 amended s766A TCA 97 to provide that the corporation tax of the company for the accounting period in which the relevant expenditure was incurred may be reduced by 25 per cent of the specified relevant expenditure. This replaced the provisions, whereby the credit was used to reduce the corporation tax of a company over a four-year period.

A clawback provision under Finance (No. 2) Act 2008 will apply if, within a period of ten years commencing at the beginning of the accounting period in which the relevant expenditure was incurred, the building or structure is sold or ceases to be used by the company for the purpose of R&D or for the purpose of the same trade that was carried on by the company at the beginning of the period of four years (as defined in the definition of “specified relevant period”). The amount to be charged to tax under Case IV of Schedule D in respect of the clawback in relation to that expenditure is four times the aggregate amount by which the corporation tax of the company or another company (under grouping provisions) was reduced, together with the amount of any payments made by the Revenue Commissioners. (See below).

Finance (No. 2) Act 2008 inserted two new sub-sections, (4A) and (4B), into s766A. These sub-sections operate in the same manner as s766(4A) and s766 (4B) TCA 97.

Any apportionment used to calculate “specified relevant expenditure” or to determine if a building is a qualifying building must satisfy an Inspector of Taxes (or, on appeal, the Appeal Commissioners) as being just and reasonable. In addition if at any time such apportionment is no longer considered to be just and reasonable, any necessary adjustments will be made, which may result in an assessment or repayment.

Any excess tax credit paid by Revenue under s766A(4B) TCA 97 will not be income of the company for any tax purpose and any such payments will be subject to s1006A TCA 97. This will mean that, where the company has not complied with its obligation to deliver any return or pay any liability, the payment will be withheld or offset as the case may be.

Finance Act 2010 amended the definitions of ‘’qualified company’’ and ‘’threshold amount’’ and inserted a new definition of ‘’research and development centre’’ into the legislation on R&D credits so that:

•   a company, which is a member of a group that carries on R&D activities in different research and development centres in separate geographical locations, is required to keep separate records of expenditure incurred in respect of activities carried on at each location, and

•   where a group of companies is carrying out R&D activities in different research and development centres in separate geographical locations (not less than 20 kms apart) and subsequently ceases to use one of those centres for the purposes of a trade, the expenditure on R&D activities in respect of that centre is excluded in the calculation of the ‘’threshold amount’’ used as the base to calculate the tax credit due on incremental R&D expenditure.

Finance Act 2010 provided for a claw-back relating to the expenditure excluded from the ‘’threshold amount’’ in specified circumstances. Where the research and development centre that has been closed down is subsequently used for the purposes of a trade by a company which is a member of the group, the aggregate amount by which the ‘’threshold amount’’ was reduced for each accounting period, in respect of that research and development centre, is charged to tax under Case IV of Schedule D. This claw-back also applies where the R&D activities, which were carried on in that centre in the 4 years before the centre ceased to be used for the purposes of a trade, are subsequently carried on by any group company. In addition, a similar claw-back applies if, within a period of 10 years commencing on the date that centre ceased to be so used, no company which is a member of the group remains within the charge to corporation tax. The Finance Act 2010 changes apply to relevant periods commencing on or after 1 January 2010.

Finance Act 2010 also clarified how expenditure incurred on R&D activities before a company commenced to trade is treated for the purpose of the tax credit. A claim in respect of such expenditure under s766 TCA must be made within 12 months from the end of the accounting period beginning at the date the company first carried on a trade. The amount of the credit due is the amount, which the company would have been entitled to claim, if it had been trading when the expenditure was incurred. The provisions relating to expenditure incurred on R&D activities before a company commenced to trade apply to accounting periods commencing on or after 1 January 2010.

Finance Act 2011 amended the definition of “expenditure on research and development” to clarify that where a company incurs expenditure on the provision of a “specified intangible asset” within the meaning of s291A, such expenditure shall not constitute expenditure on machinery or plant for the purpose of the R&D tax credit.




2.3.9            Limitation on payment of credits

Section 766B places a limit on the amounts that can be paid to a company under ss766(4B) and 766A(4B) TCA 97. The limit imposed is the greater of (i) the corporation tax payable by the company for accounting periods ending in the ten years prior to the period for which the company can make a claim under ss 766(4A) and 766A(4A) TCA 97 and (ii) the payroll liabilities for the period in which the expenditure giving rise to the claim under ss766(4B) and 766A(4B) TCA 97 is incurred.

Where an amount payable by the Revenue Commissioners under s766(4B) or s766A(4B) TCA 97 is restricted by virtue of s766B, any amount unused, by virtue of the restriction, can be carried forward indefinitely and used to reduce the corporation tax arising in future accounting periods.




2.3.10          Time limit for claims

Finance (No. 2) Act 2008 introduced from 1 January 2009 a provision that any R&D claim, whether for repayment or otherwise, must be made within 12 months of the end of the accounting period in which the expenditure on R&D giving rise to the claim is incurred.






2.4           Group Relief

TCA97
s410–s429

Group relief may be claimed where one member of a group of companies is entitled to surrender its trading loss to another member of the same group. To be a member of a group of companies, the following conditions have to be satisfied:

(a)   Both companies must be resident in the State or in one of the Member States of the European Economic Area with which Ireland has a tax treaty and one company must be a 75% subsidiary of the other company, or both companies must be 75% subsidiaries of a third company which is also resident in the State or in one of the Member States of the European Economic Area with which Ireland has a tax treaty.

Loss relief, however, is restricted to losses incurred in a trade in respect of which the company is within the charge to corporation tax in the State.

(b)   The parent company must be beneficially entitled to not less than 75% of the profits available for distribution to the equity holders.

(c)   The parent company must be beneficially entitled to not less than 75% of the assets available for distribution to the equity holders on a winding-up.

It is not necessary for the claimant company to make a claim for the full amount of trading losses available and therefore two or more group or consortium companies may make a claim in respect of the same surrendering company for the same accounting period.

Similarly, an investment company which has an excess of management expenses for an accounting period may surrender the excess to a fellow group member. Excess charges may also be surrendered within a group of companies. Claims for group relief must be made by the claimant company within two years from the end of the surrendering company’s accounting period to which the claim relates.

The surrendering company must also notify the Inspector of Taxes of its consent to surrender the relief.

Group relief is also available to members of a consortium where the loss-making company is owned by a consortium. A consortium is one where five or fewer companies own between them all the ordinary share capital of a trading company or of a holding company whose business consists wholly or mainly in the holding of shares in trading companies which are its 90 per cent subsidiaries. The loss-making company cannot be more than a 75% subsidiary of any member of the consortium.

Inter-group charges are paid gross but with the condition that both the paying company and the receiving company must be resident in the State. Finance Act 2005 relaxed this condition in certain circumstances. It provides that companies in other EU Member States or in countries outside the EU which are in the European Economic Area and with which Ireland has a double taxation treaty may also benefit from the withholding tax exemption, provided that the payment is taken into account in computing income subject to tax in the recipient’s country. All the other conditions in relation to the exemption from the obligation to deduct withholding tax in respect of group payments remain.

TCA97 s420        Losses, excess capital allowances or excess charges on income of a company which were liable at a 10% rate of tax could be surrendered only to another group or consortium company which was also liable at a 10% rate of tax.

The two exceptions to this rule were:

(i)    surrenders to or from companies carrying on a trade within the IFSC area, and

(ii)    for the duration of export sales relief (ESR), this restriction will not apply where the last claim to relief from corporation tax by a company in respect of manufacturing income was a claim for ESR.

TCA97 s420A     The ring-fence provisions introduced in Finance Act 2001 in relation to losses and charges on income (see 2.1.14 and 2.1.15 above) apply in a similar manner to group relief.

TCA97 s420B      The provisions introduced in Finance Act 2002 in relation to losses and charges (see 2.1.14 and 2.1.15 above) apply in a similar manner to group relief. It should be noted that group relief can be utilised only against the profits of the corresponding accounting period.

With effect from 4 February 2004 s420B TCA97 excluded from eligibility for group loss relief on a value basis the corporation tax attributable to a life assurance business where that corporation tax is referable to profits of the policy holders.

TCA97 s617        Sales of assets between companies within a group are treated as if the transaction gives rise to a no profit/no loss situation. See section 2.4.1 re: a company leaving a group, having received an asset by way of inter-group transfer.

Finance Act 2001 allowed transfers of assets involving Irish branches of companies resident in a Member State of the European Economic Area with which Ireland has a tax treaty to be treated on a tax-neutral basis. To benefit from the treatment each of the companies involved must either be resident in the State or be an EU-resident company carrying on a trade in the State through a branch and in respect of which the transferred asset is a chargeable asset for capital gains tax purposes in the State.

The provisions provide that:

•  A company resident in a Member State of the European Economic Area with which Ireland has a tax treaty which is not resident in the State but which carries on a trade in the State through a branch or agency may be a party to a reconstruction or amalgamation involving the transfer of a business on a tax-neutral basis. No tax is paid at the time of transfer but the company receiving the assets is treated as having acquired them at the cost to the transferring company. The assets must be chargeable assets in relation to the non-resident company.

•  A company resident in a Member State of the European Economic Area with which Ireland has a tax treaty (which is not resident in the State) but which carries on a trade in the State through a branch or agency may be a party to a transfer of assets between members of a group on a tax-neutral basis. The assets are treated as being transferred at a consideration which gives rise to neither a gain nor a loss for capital gains tax purposes. The assets must be chargeable assets in relation to the non-resident company.

•  A company resident in a Member State of the European Economic Area with which Ireland has a tax treaty (which is not resident in the State) but which carries on trade here through a branch or agency can avail of roll-over relief in a group context. This allows deferral of capital gains tax where the group disposes of an asset used in a trade and reinvests the proceeds in new assets for use in the trade. All trades carried on in the State by group members are regarded as a single trade.

•  A charge to capital gains tax will crystallise where a company acquires an asset in a transaction and the asset subsequently ceases in certain circumstances to be a chargeable asset in relation to the company.

Anti-avoidance measures have been amended to protect the Irish tax base following this extension of tax-neutral treatment of transfers involving non-resident companies.

Finance Act 2009 amended s617 TCA 97 to permit companies to jointly elect that the provisions of s617 TCA 97 are not to apply, upon giving written notice to the Collector-General not later than 12 months after the end of an accounting period in which a member of a group acquires a specified intangible asset (see s291A TCA 97). Companies may do this to ensure that the provisions of s291A TCA 97 apply to the specified intangible asset.


2.4.1            Anti-avoidance

(i)   Company leaving a group

TCA97 s623        Where a company leaves a group, after having received an asset by way of inter-group transfer, it incurs a chargeable gain on the asset. The gain is calculated by reference to the date at which the original owner company acquired the asset.

These provisions do not apply where:

(i)    the asset was acquired by the company leaving the group prior to 6 April 1974, or

(ii)   the asset has been held by the company leaving the group for more than 10 years, or

(iii)   the company leaves the group by reason of it or any other company being wound up. This exclusion applies only where a company ceases to be a member of a group on or after 28 March 1996 by way of a winding-up or dissolution, which is for bona fide commercial reasons and must not be part of a scheme or arrangement the main purpose or one of the main purposes of which is the avoidance of tax, or

(iv)   two or more companies which themselves form a sub-group leave together and the asset had earlier been transferred between them. However, where the companies leave the group on or after 23 April 1996, and

•      a dividend has been paid or a distribution made by one of those companies to a company which is not one of those now leaving the group; and

•      this dividend or distribution has been paid wholly or partially out of profits which derive from the disposal of an asset by one of the companies to another, then

the amount of the dividend paid, or distribution made, to the extent that it comes out of those profits, shall be deemed for capital gains tax purposes to be part of the consideration received by the member of the group making the disposal. Thus the amount which the company receives together with such a dividend constitutes the proceeds of the disposal.

(ii)   Company entering a group

TCA97 s626A     The “pre-entry losses” of a company joining a group on or after 1 March 1999 cannot be used to offset subsequent capital gains within the group. The company entering the group will, however, be able to use such losses in the same way that it could have had it never joined the group.

(iii)   Depreciatory transactions

TCA97 s62l        Certain anti-avoidance provisions may be invoked where a loss arises on the disposal of a group company and the loss has arisen as a result of a depreciatory transaction. Such transactions may include the movement of assets or the payment of dividends.

Any loss arising under these circumstances will be reduced by such an extent as appears to the Inspector of Taxes to be just and reasonable.

(iv)   “Loss buying” of trading losses

TCA97 s40l         Trading losses cannot be carried forward where there is a change in ownership and a major change in the nature or conduct of the trade.




2.4.2            European Court of Justice ruling on foreign losses

TCA97 Ptl2 Ch5   Finance Act 2007 amended the provisions in relation to group relief to comply with a ruling of the European Court of Justice on foreign losses in the Marks & Spencer case. The ruling was that the UK model of group relief (which the Irish model broadly matched) contravened EU law where a parent company resident in the UK was precluded from getting relief for the losses of a subsidiary company resident elsewhere in the EU, in circumstances where the subsidiary’s losses could not otherwise be relieved.

Finance Act 2007 gave relief to Irish companies in respect of trading losses incurred by their non-Irish subsidiary companies that are resident in EU Member States and EEA States with which Ireland has a double tax treaty. The losses will be available for relief “vertically upwards” from the non-resident subsidiary to the Irish-resident parent but will be available only when certain conditions - for example, in relation to the way the loss is computed and the type of loss involved - are met. Losses that are available for offset against profits in another territory, or that can be used at any time by setting them against any company’s profits in the country where the loss is incurred, are not covered by the rule.

Where the rule is applicable, it will allow an Irish-resident parent company to offset against its taxable income the losses of an EU/EEA-resident subsidiary. The legislation includes an anti-avoidance provision to disallow losses where arrangements are entered into primarily to secure an amount that would qualify for the new group relief.






2.5           Mining Taxation

TCA97               The main features of mining taxation are:

s670–s683

•   Scheduled minerals

•   Mine development allowance

•   Exploration expenditure

•   Allowance for expenditure on abortive exploration

•   Expenditure incurred by one member of a group of companies may, by election, be deemed to be the expenditure of another member

•   Annual mineral depletion allowance on capital expenditure in acquiring a scheduled mineral asset entitling one to work deposits of scheduled minerals.

Where a person sells any scheduled mineral asset, the net proceeds are to be brought into charge to tax.

In respect of a marginal mine, the tax chargeable on the profits of that mine may be reduced to such amount (including nil) as the Minister for Finance may specify.

Finance Act 2011 abolished, with effect from 1 January 2011, the 20% investment allowance in respect of mineral exploration expenditure provided for under s677 and the 20% allowance for capital expenditure on new machinery and plant provided for under s678 for the purposes of a trade of working a qualifying mine.


2.5.1            Exploration expenditure

An “exploration company” is one whose business consists primarily of exploring for scheduled minerals.

Exploring for scheduled minerals means the carrying on in the State of any of the following activities in relation to scheduled minerals:

(i)    Searching for deposits,

(ii)    Testing deposits,

(iii)   Winning access to deposits,

(iv)   The systematic searching for areas containing scheduled minerals,

(v)    Searching by drilling or other means,

but the definition excludes operations for developing or working a qualifying mine.

For as long as a company is an exploration company which does not carry on a trade of working a qualifying mine and incurs expenditure on exploring for scheduled minerals, it shall be deemed to be carrying on a trade of working a qualifying mine coming within the charge to corporation tax when it first incurs capital expenditure.

Where such companies incur expenditure the following provisions apply:

(i)     Unsuccessful exploration expenditure can be carried forward for set-off against mining income indefinitely.

(ii)    Allowances due to an exploration company may be transferred to its 100 per cent parent or subsidiary company. If such a transfer is made, a claim for group relief cannot also be made.

(iii)   Should an exploration company which is deemed to be carrying on a trade of working a qualifying mine commence to actually work a qualifying mine, it may carry forward any unused losses of the deemed trade against income of the actual trade providing there is no change in ownership about the time actual trading begins.




2.5.2            Rehabilitation expenditure

TCA97 s681       An allowance is available for expenditure incurred on the rehabilitation of the site of a qualifying mine following the closure of the mine. Where the rehabilitation expenditure is incurred after cessation of the trade of working a qualifying mine, it will be treated as incurred on the date of cessation of the trade and, accordingly, an allowance will be made in respect of that expenditure in the chargeable period in which the trade ceases.




2.5.3            Petroleum companies

Corporation Tax

TCA97
s684–s697

A special rate of corporation tax of 25% applies to income arising from petroleum leases. Special features are:

•   Separation of trading activities

•   25% rate of corporation tax

•   Ring-fence on losses arising in a petroleum activity as well as losses from another trade

•   Ring-fence on group relief for losses

•   Ring-fence on capital gains tax losses

•   Restrictions on relief for interest

•   Restrictions on set-off of advance corporation tax

•   Capital allowances on development and exploration expenditure

•   Surrender of the benefit of the deduction for exploration expenditure to an associated company

•   Relief for additional expenditure on abandonment of exhausted oil fields

•   Rules for valuation of petroleum in certain circumstances

•   Deferral of capital gains tax on certain disposals and exchanges

Where the holder of a lease or licence under the Petroleum and Other Minerals Development Act 1960 engages another person to carry out the actual work, such holder is deemed to be the agent of the other person and can be assessed to tax accordingly.

A dividend or other distribution by a company in respect of shares in that company will not be regarded as “investment income” for the purposes of the close company surcharge if the close company to which it is paid would be exempt from capital gains tax on any gain on the disposal of these shares under the exemption as an “investor company” in s626B TCA 97 ( holding company participation exemption regime).

Profit Resource Rent Tax

TCA97 Ch3
Pt24

Finance Act 2008 introduced Chapter 3, into Part 24 of TCA 97. A Profit Resource Rent Tax applies in the case of any petroleum lease entered into following on from an exploration licence or a reserved area licence awarded by the Minister for Communications, Energy and Natural Resources after 1 January 2007 or from a licensing option. The tax, which will apply when profits exceed certain defined levels, is in addition to the corporation tax rate of 25% that currently applies to profits from petroleum activities.

A key feature of the additional tax is that it is based on the profit ratio of a petroleum field, which is defined as the rate of profits (net of 25% corporation tax) for the field, divided by the accumulated level of capital investment in the field. Different rates of Profit Resource Rent Tax will apply, depending on the ratio, as follows:



	Profit Ratio
	Profit Resource Rent Tax Rate



	4.5 or more
	15%



	3 or more and less than 4.5
	10%



	1.5 or more and less than 3
	5%



	Less than 1.5
	Nil









2.6           Close Companies

TCA97 Pt13
TCA97 s430

Broadly speaking, a close company is a company which is under the control of five or fewer participators or under the control of its directors. Companies owned by the State are excluded from the definition of a close company and this exclusion is extended to companies owned by EU Member States and countries with which Ireland has a double tax treaty from 1 January 2003.


2.6.1           Participators and associates

TCA97 s433       A participator in a company is a person having a share or interest in the company’s capital or income, whilst an individual’s associates include his spouse, his partners and direct relatives.




2.6.2           Certain expenses for participators and associates

TCA97 s436        Where a close company incurs expense in providing a benefit of any kind for a participator or an associate of a participator of the company, who is not a director or employee of the company, and without that person paying for it, the company will be deemed to have made a distribution (see Schedule F and Company Distributions) equal to the amount of that expense. The expense will therefore not be allowed in computing the company’s profits for tax purposes. The recipient of the benefit will be deemed to have received a dividend of the grossed-up amount, which will be liable to higher rates of income tax if applicable.




2.6.3            Interest paid to directors and directors’ associates

TCA97 s437        Interest paid to directors and directors’ associates in excess of a specified limit (13%) will in certain circumstances be treated as a distribution with the same consequences as outlined above for s436 TCA 97.




2.6.4            Loans to participators, etc.

TCA97 s438        Most loans to participators or their associates are deemed to be annual payments made under deduction of income tax but are not considered as charges under s243 TCA 97. The company is obliged to pay over income tax at the standard rate (20%) on the grossed up amount of the loan to the Revenue Commissioners. If the loan or part of it is repaid the company is entitled to reclaim the proportionate part of the tax originally paid over. A claim to repayment in relation to s438 must be made within 4 years from the end of the year of assessment in which the loan or part of a loan is repaid. If such a loan is released or written off the grossed-up amount of the loan will be regarded as income of the borrower in the year in which the loan is written off and the tax paid over will cease to be recoverable by the company.

There is an exception to these provisions where a loan of not more than €19,050 is made to a participator or his associate who is a director or employee of the close company or of an associated company. The loan must satisfy the following conditions:

(a)   the aggregate of the loans made to the borrower or his spouse by the close company or its associated companies must not exceed €19,050 and

(b)   the borrower works full-time in the close company or in an associated company, and

(c)   the borrower together with his associates must not directly or indirectly control more than 5% of the ordinary share capital of the company.

If the borrower together with his associates acquires more than 5% of the ordinary share capital of the company the loan outstanding at that time will be regarded as an annual payment with the implications set out above.

TCA97 s438A     Use of Non-Resident Companies

The charge to income tax at the standard rate on the grossed-up equivalent of a loan or advance made by the company to a participator or an associate of the participator also extends to a loan made by a close company to a non-resident company so as to counter avoidance opportunities. With effect from 6 February 2003 the application of the anti-avoidance legislation is limited to non-resident companies outside the EU. One of the effects of this change is that avoidance opportunities which were previously closed off are now reopened in the case of non-resident companies resident in other EU countries. To counter this, a provision was introduced which brings within the scope of s438 TCA 97 a case where a close company does not itself make the loan, but sets up or acquires a subsidiary which then makes the loan to the participators in the parent close company. This provision applies regardless of the residence status of the various companies.




2.6.5            Surcharge on certain undistributed income

TCA97
s440–s441

A surcharge of 20% is chargeable on a close company which does not distribute its after-tax investment income or rental income within 18 months of the end of the accounting period. However, where the undistributed income figure is €635 or less the surcharge is not applied and for amounts slightly over €635 there is marginal relief. There is no surcharge on undistributed trading income.

The 20% surcharge also applies to service companies and is calculated as 20% of 50% of distributable investment and estate income, less any distributions made for the period plus 15% of 50% of distributable income (trading or professional income)

A 7.5% reduction applies to both undistributed investment and estate income in the case of trading companies.

The same €635 exemption and marginal relief referred to above also apply in the case of service companies.

A dividend or other distribution by a company in respect of shares in that company will not be regarded as “investment income” for the purposes of the close company surcharge if the close company to which it is paid would be exempt from capital gains tax on any gain on the disposal of these shares under the exemption as an “investor company” in s626B TCA 97 ( the holding company participation exemption regime).

Finance Act 2008 amended the close company surcharge rules to allow a company making a distribution and the company receiving it to jointly elect that the distribution will not be treated as a distribution for the purposes of s440 TCA 97.

Prior to Finance Act 2008, in calculating the distributable estate and investment income of a holding company that is a close company, distributions received from a non-resident company were not taken into account while distributions received from an Irish-resident company (being franked investment income) were.

Finance Act 2008 allowed an Irish-resident holding company and an Irish-resident company that pays or makes a distribution to the holding company to elect that the distribution be afforded the same treatment as distributions received from a non-resident subsidiary. If such an election is made, the distribution will be treated as not being a distribution received by the holding company and as not being a distribution made by the subsidiary.




2.6.6            Settlements made by Close Companies

TCA97 s436A     Finance Act 2011 introduced s436A to counter attempts to extract funds from close companies on a tax-free basis through the use of settlements. The section provides that amounts settled by a close company on or after 21 January 2011 in connection with relevant settlements are treated as a distribution to the trustees of the settlement.

In addition, where on or after 21 January 2011 an individual who is or was a member of a close company, or a relative of such an individual, receives an amount in money or money’s worth out of assets comprised in a relevant settlement, the amount received (net of any consideration given) is treated as annual profits or gains of the individual, or relative, chargeable to income tax under Case IV of Schedule D in the year of assessment in which it is received.






2.7           Schedule F and Company Distributions

TCA97 s20         Schedule F charges to income tax on an actual basis dividends and other liable distributions received by individuals. Historically dividends were paid net but attracted a tax credit (see Chart 52). An individual was liable to income tax on both the net dividend and the related tax credit at his marginal rate less a deduction for the tax credit. Tax credits were abolished with effect from 6 April 1999, at which time a dividend withholding tax was introduced (see section 2.8).


2.7.1            Matters to be treated as distributions

TCA97 sl30         The following are some of the matters which constitute distributions under corporation tax legislation.

TCA97 s452

(a)   Dividends paid by a company including a capital dividend.

(b)   Any distribution out of assets in respect of shares, except any part of it which represents a repayment of capital. Acquisition by a company of its own shares in certain circumstances is excluded (see section 6.7.1).

(c)   Redemption of bonus shares and bonus debentures.

(d)   The transfer by a company of assets to its members at undervalue is treated as a distribution. However, that treatment does not apply to such a transfer between certain related companies where both are resident in the State. In determining whether the appropriate relationship exists, holdings by companies resident in Member States of the European Economic Area with which Ireland has a tax treaty are taken into account for that purpose. However, the relief continues to apply only to transfers between companies which are resident in the State.

(e)    Interest on loans with rights of conversion into shares or securities.

(f)    Interest the rate of which depends on the results of the company. Such interest will not be treated as a distribution where it is paid on a “ratchet loan” which provides higher levels of interest where the borrower’s profits fall and lower levels of interest where the borrower’s profits rise.

(g)   Interest paid to a non-resident parent or associate company where there is at least a 75% ordinary shareholding relationship.

An election to treat interest as deductible interest rather than as a distribution applies to interest paid by all companies, in the ordinary course of their trade, to companies resident in another EU Member State, [EEA state] which is a tax treaty country. Finance Act 2007 provided that a company paying yearly interest to a non-resident (irrespective of the location) 75% parent or associated company may treat such interest as a deductible trading expense.

Section 130 TCA 97 does not avoid withholding tax for non-treaty territories and does not deal with short interest.

Banks subject to certain conditions can elect to take a deduction for interest paid to a non-resident parent/associated company irrespective of the place of residence of the parent/associated company.

Non-trading interest (e.g., charges) paid to a 75% related company in an EU Member State other than Ireland is not treated as a distribution.

Distributions made in a winding-up are not chargeable under Schedule F.




2.7.2            “Section 84 loans”

TCA97 s133        There were exceptions in the case of certain loans historically known as “section 84 loans” from the treatment of interest as a distribution. Please see previous editions of this text up to 34th edition on this topic.




2.7.3            Distributions from manufacturing profits

TCA97
s147–s151

Please see previous editions of this text up to 34th edition on this topic.






2.8           Dividend Withholding Tax


2.8.1            General

Income tax is payable on the gross amount of the dividend declared with a deduction against tax liability being granted in respect of the tax withheld on payment of the dividend.

The provisions can be summarised as follows:

TCA97
s172A–172M
Pt6, Ch8A

(a)   Tax at the standard rate applies to distributions (including scrip dividends and non-cash distributions) made by an Irish- resident company.

Sch2A

(b)   Dividend Withholding Tax (DWT) does not apply to exempt or disregarded income. However, companies making such payments out of exempt or disregarded income must continue to make a return of the distributions in their dividend withholding tax returns.

(c)   A recipient who is liable to tax on a distribution, such as an Irish-resident individual, can claim an offset for the tax withheld against his tax liability. Where the withholding tax exceeds the tax liability, the balance will be refunded. The general four-year time limit that applies to other tax repayments also applies to refunds of dividend withholding tax.

(d)   Exemption is granted to an Irish-resident company, a pension scheme, a personal retirement savings account (PRSA), the trustees of minimum retirement funds and approved retirement funds, a qualifying employee share ownership trust, a collective investment undertaking, a charity, exempt unit trusts, certain amateur and athletic sports bodies, certain persons who would be entitled to exemption from income tax (mainly related to permanent incapacity) in respect of distributions made, and distributions made to designated brokers for the benefit of the holders of SPIAs (See 1.11.3).

(e)   Exemption is also granted to residents of tax treaty countries (either in force or signed), residents of EU Member States, companies not resident in the State which are ultimately controlled by residents of tax treaty countries or EU Member States and companies the principal class of shares of which is substantially and regularly traded on a recognised stock exchange in such countries or Member States.

With effect from 6 April 2000, exemption was extended to

(i)    all companies resident in another EU Member State or a tax treaty country and which are not controlled by Irish residents. Qualification for the exemption is conditional on the production of a certificate of tax residence from the tax authority of the relevant territory concerned and a certificate from the auditor of the non-resident company certifying that it is not controlled by Irish residents.

(ii)    non-resident companies which are wholly owned by two or more companies each of whose principal class of shares is substantially and regularly traded on one or more recognised stock exchanges in a “relevant territory or territories”. Qualification for the exemption is conditional on the production of a certificate from the auditor of the non-resident company certifying that it is wholly owned by two or more such companies.

Section 38 Finance Act 2007 extended the exemption to cases where the parent company trades only on the Irish Stock Exchange.

(f)    A declaration in the prescribed form and any other evidence required must be provided to establish entitlement to the exemption.

(g)   Where exempt status is established, payment can be made in full directly to the shareholder or through an “authorised intermediary”.

(h)   There are provisions for a “withholding agent” to pay distributions and withhold tax on behalf of the company.

(i)    Qualifying intermediaries who receive distributions on behalf of clients are required to submit a full annual report only on request from Revenue.

(j)    The withholding tax must be paid over to Revenue on or before the 14th day of the month following the month in which the distribution was made.

TCA97
s816(2)(b)

(k)   Shares in lieu of dividends


Where a company issues a number of shares which has a value, at the date of distribution, equal to the cash forgone, the shares must be reduced by an amount equal to income tax at the standard rate on the amount of cash forgone. The distributing company must pay over the notional income tax deducted to the Collector-General in the normal way. Where the distributing company is quoted, the shareholder is taxed on this type of distribution under Schedule F and, where the company is unquoted, under Schedule D, Case IV. The taxable amount is the full amount of the cash forgone and credit is given for the withholding tax paid by the company.

(l)     A statement showing the tax withheld must be supplied to the shareholder in all cases. These details can be supplied on the dividend counterfoil.

(m)   Interest, penalties and fines are imposed for the non-operation or incorrect operation of the withholding tax provision.

(n)    Section 153 TCA 97 provided for an effective exemption from the charge to Irish income tax for all non-resident persons in respect of distributions made by Irish-resident companies. This exemption applies only to a person (other than a company) who is resident for tax purposes in another EU Member State or in any tax treaty country (where treaty in force or signed) and who is neither resident nor ordinarily resident in the State and certain other non-resident companies.

The following categories of non-residents are exempt:

(i)    non-resident companies which are resident in another EU or tax treaty country (where treaty in force or signed) and which are controlled directly or indirectly by non-Irish residents; and

(ii)    a non-resident company who itself (or its 75% parent) is wholly owned by two or more companies both of which are quoted on a stock exchange in another EU Member State or tax treaty country (where treaty in force or signed).

(o)   Individuals resident outside the EU or tax treaty countries (where treaty in force or signed) are subject to dividend withholding tax. The tax charge on such individuals in respect of distributions will be confined to the standard rate of income tax. Thus, in effect the dividend withholding tax will discharge the full liability of such individuals.

Finance Act 2010 removed the requirement for non-resident companies receiving dividends from Irish resident companies to provide a tax residence and/or auditor’s certificate in order to obtain exemption from DWT at source. Instead, a self assessment system applies under which a non-resident company may provide a declaration and certain information to the dividend paying company or intermediary to claim exemption from DWT. The declaration extends for a period of up to 6 years after which a new declaration must be provided for a DWT exemption to apply.

Finance Act 2010 also provided for the electronic transmission of dividend statements to all shareholders (previously transmission of electronic statements was allowed for payments to intermediaries only). The provision for electronic transmission of dividend statements enhances efficiency and aligns Irish market practice with other EU markets.

The Finance Act 2010 arrangements apply to relevant distributions and declarations referred to in s172D(3)(b) TCA 97 made on or after 3 April 2010.






2.9           Foreign Aspects


2.9.1            Foreign exchange transactions

TCA97 s79,
s79B s402

As the taxation of international financial transactions is beyond the scope of this summary the authors would refer readers to the Institute’s publication Taxing Financial Transactions. However, the following sets out the major changes, for corporation tax purposes, of the treatment of foreign exchange gains and losses related to corporate borrowings for the purposes of a trade.

In respect of accounting periods beginning on or after 1 January 1995, s56 Finance Act 1994 brought the foreign exchange gains and losses on both trade borrowings and related hedging contracts into the computation of a company’s trading income for tax purposes to the extent that those gains and losses have been properly credited or debited to the company’s profit and loss account.

These accounting entries are brought into the computation of income for tax purposes regardless of whether they represent realised or unrealised gains and losses and also regardless of whether the trade borrowing is characterised as a “revenue” or “capital” item for tax purposes.

Hedging gains and losses are to be excluded in the computation of the company’s chargeable gains. In addition, since gains and losses arising on holdings of foreign currency for trade purposes are also brought into the computation of income, they too are excluded from the computation of chargeable gains.

The treatment of hedging instruments in respect of trade borrowings was extended to hedging instruments designed to remove exchange rate risks in relation to the corporation tax liability of a company in respect of accounting periods ending on or after 1 April 1996. Accordingly gains or losses which arise on such instruments are not chargeable gains or allowable losses.

Certain provisions also exist to deal with the computation of capital allowances and loss relief due to a trading company which has a “functional currency” other than that of the State. For accounting periods commencing on or after 1 January 1994, such a company may compute its capital allowances in that foreign currency. Where the company incurs capital expenditure in a currency other than its functional currency, it must translate that expenditure into the functional currency equivalent at the rate of exchange at the time the expenditure was incurred and must compute the capital allowances due by reference to that functional currency amount.

In the case of a company which has losses in the functional currency it may carry them forward in that currency and convert them into Euro as and when they are used.

Section 79B TCA 97 allows a company to elect to match for tax purposes a trading asset denominated in a foreign currency with redeemable share capital denominated in that currency. Where the option is exercised, any foreign exchange gain or loss on the share capital is to be taken into account in calculating taxable income of the company so as to match a corresponding foreign exchange loss or gain on the asset. (See also paragraph 6.2.17.)

Finance Act 2007 amended s79B of TCA 97 to ensure that the original provision as amended by Finance Act 2006 operated as intended. Companies are allowed to elect to match for tax purposes a trading asset denominated in a foreign currency with redeemable share capital denominated in that currency. Where the option is exercised, any foreign exchange gain or loss on the share capital is to be taken into account in calculating taxable income of the company so as to match a corresponding exchange loss or gain on the asset. In exercising this option a company achieves tax neutrality in relation to such exchange movements. The amendments were:

•  Unrealised foreign currency movements on the share capital can be taken into account for tax purposes over the period of the loan on a “mark to market” basis. This achieves a better timing of the matching allowed under the section so as to achieve full neutrality.

•  The tax neutrality provided for under s79B TCA 97, which has assumed a Euro functional currency, is also available to a company whose functional currency is other than the Euro. This could arise, for example, where a company whose functional currency is the US$ gives loans denominated in sterling.

As Finance Act 2007 clarified the original intention of the legislation as amended by Finance Act 2006, it took effect from 1 January 2006 - the original commencement date.




2.9.2            Double taxation relief

TCA97 Sch24      Finance Act 2006 introduced two amendments to the way that foreign taxes on foreign income were dealt with.

The first amendment concerned the way that the income doubly taxed is computed. Previously, the income was computed as the gross income from overseas less the expenses that might be directly attributed or apportioned to that income. The foreign taxes were then given as a credit against that income and, to the extent that credit could not be given, the foreign tax was effectively given by way of deduction.

Under Finance Act 2006, the income on which the relief for foreign taxes is computed is a proportion of the total profits of the trade. The proportion is the amount of the income as a percentage of the total amount receivable from the trade.

Secondly, Finance Act 2006 set out the mechanism for relieving double taxation where a dividend is received from a foreign company that is a member of a group which is taxed on a consolidation basis. With effect from 1 January 2006 this legislation treats the group of companies as a single company and applies Schedule 24 TCA 97 on the basis of dividends received from that single company.

This change is relevant for jurisdictions taxing groups of companies rather than single entities. Consolidated returns are made, for example, in the US, the Netherlands and Luxembourg, and the computation of relief for foreign taxes had been an issue for such entities.

Finance Act 2008 clarified that the formula introduced in 2006 to calculate the amount of doubly taxed trading income that arises from a payment from which foreign tax is deducted does not apply to foreign branch profits with effect from 31 January 2008. The 2006 rules continued to apply to foreign branch profits up to 31 January 2008 unless an election in writing was made to the Revenue Commissioners to use the new 2008 rules with effect from 1 January 2006.

Finance Act 2011 amended Sch 24 with effect from 7 December 2010 to make it clear that a company is not permitted to allocate relevant trading charges on income as it sees fit in the computation of the credit due to it in respect of foreign tax paid on its income.




2.9.3            Unilateral relief - dividends

TCA97 Sch24
Part 9A

A company resident in the State or an Irish branch of a company resident in a Member State of the European Economic Area with which Ireland has tax treaty which receives a dividend from a “25% subsidiary” which is resident in a territory with which Ireland does not have a double tax treaty will be entitled to reduce Irish tax on the dividend by any withholding tax paid in that territory on the dividend and by an appropriate part of the foreign tax on the income underlying the dividend.

A company resident in the State or an Irish branch of a company resident in a Member State of the European Economic Area with which Ireland has tax treaty which receives a dividend from its “25% subsidiary” resident in a country with which Ireland has a double tax treaty or otherwise, which subsidiary has itself subsidiaries, will be entitled to reduce the Irish tax by an appropriate amount of withholding tax and underlying tax borne by those subsidiaries and their subsidiaries. This is conditional on the company paying the dividend being a 25% subsidiary of the company to which it pays the dividend and being connected with the ultimate Irish parent company.

The Finance Act 1999 introduced measures on double tax relief as follows:

(a)   Where an Irish-resident company receives a dividend from a subsidiary in a tax treaty country and the double tax relief available to it under the treaty is less generous than unilateral relief, the company may claim the unilateral relief.

(b)   Tests on whether companies are “related” or “connected” are based on voting rights rather than ordinary share capital for the purposes of unilateral relief and double tax relief.

The Finance Act 2002 ensured that credit is given for foreign tax suffered on income of an Irish branch of a company resident in a Member State of the European Economic Area with which Ireland has a tax treaty.

Finance Act 2004 amended Schedule 24 TCA 97 in a number of respects as it relates to unilateral credit relief as follows:

The shareholding threshold to qualify for unilateral credit relief in the case of dividends received from certain foreign subsidiaries was reduced from 25% of the subsidiary to 5%. In addition, credit may now be allowed for local income taxes where these are paid in addition to state taxes on income but are not covered by the relevant tax treaty.

Changes were made to a provision that gives credit against Irish tax on dividends received by an Irish company from its foreign subsidiaries for foreign tax paid by lower tiers of subsidiaries, as follows:

(i)    Tax which may be credited includes foreign tax paid by such subsidiaries on their branch profits.

(ii)    A reduction in the shareholding threshold from 25% to 5% applies. The requirement is that a subsidiary must be owned to the extent of at least 5% by the company immediately above it, and also to the extent of at least 5% indirectly by the Irish parent company.

Finance Act 2008 introduced a new paragraph to Schedule 24, to extend the circumstances under which a double tax relief credit is made available to Irish companies in receipt of dividends from foreign companies.

The legislation up to Finance Act 2008 provided that, where a foreign company paid a dividend to another foreign company which then paid a dividend to an Irish company, the Irish company was entitled to a credit against Irish tax on the dividend for the foreign tax paid by the first company on the profits out of which the dividend was paid.

Under the Finance Act 2008 amendment, credit relief will also be available when the profits of the first company become profits of the second foreign company other than by way of a dividend, such as, for example, where there is a merger of companies. Credit relief will be given on a dividend paid by a company following a merger, in respect of the underlying tax paid by its predecessor companies. The relief will be limited, where appropriate, to the amount that would have been due had the profits been transferred instead by way of a dividend, and will not apply where the profits transfer is a result of a tax-avoidance scheme.




2.9.4            Onshore pooling - taxation of foreign dividends

TCA 97 Sch24
Part 9E

Finance Act 2004 introduced a form of onshore pooling that will provide a more effective mechanism for Irish companies to obtain foreign tax credit relief for double tax.

Up to 2004, a 25% tax on foreign dividends coupled with credit for foreign direct and underlying tax resulted in no Irish tax where subsidiaries of an Irish company were taxed at rates in excess of 25%. However, when the subsidiaries were located in both low-and high-tax jurisdictions, Ireland’s mechanism for relieving tax on an item-by-item basis meant that eligible foreign tax on high-taxed dividends was effectively wasted as it could be credited against Irish tax on low-taxed dividends.

Finance Act 2004 introduced onshore pooling as a means of dealing with the situation where the foreign tax on dividends exceeds the Irish tax and allows any excess to be offset against Irish tax on other foreign dividends received in the accounting period concerned, and any unused balance to be carried forward and offset in subsequent accounting periods. Offshore pooling is not impacted by the legislation.

New rules for pooling of foreign tax relief apply in respect of dividends received by a company on or after 1 January 2007. From that date, pooling arrangements will apply separately to dividends that are taxable at the 12.5% rate and to dividends that are taxable at the 25% rate. Any surplus of foreign tax arising on dividends taxable at the 12.5% rate will not be available for offset against tax on dividends taxable at the 25% rate. However, there will not be a similar restriction in the case of dividends taxable at the 25% rate.




2.9.5            Unilateral relief - interest

TCA97 Sch24
Part 9D



Finance Act 2002 provided for unilateral credit relief in respect of withholding tax, suffered in countries with which Ireland does not have a tax treaty, on interest received by a company where the interest falls to be included in the company’s trading income.




2.9.6            Additional credit - interest

TCA97 
Sch24Part 9F

Finance Act 2006 provided for an additional credit that applies only to interest income (“relevant income”) of a trade received from a 25% subsidiary resident in a country with which Ireland has a double taxation treaty. Where part of the foreign tax suffered is deducted in arriving at the taxable income, a further amount can be deducted as a credit from any tax payable on other relevant income. This additional amount is 87.5% of the foreign tax deducted (assuming a 12.5% tax rate). Where the deduction is not used because of insufficient income, the relief is lost - it is not carried forward to future years.




2.9.7            Unilateral relief - foreign branch profits

TCA97 Sch24
Part 9D

Finance Act 2007 provided unilateral credit relief for foreign tax suffered by a company that has a branch or agency in a country with which Ireland does not have a tax treaty. This allows such a company to reduce its Irish corporation tax liability by the foreign tax suffered on the profits of the branch or agency. In the absence of such relief, the company would only be entitled to a deduction for the foreign tax in computing its taxable income.

The legislation allows pooling in the case of foreign branch profits. Where the foreign tax on branch profits in one country exceeds the Irish tax on those profits, the credit is limited under existing law to the amount of the Irish tax on those profits and no credit can be given for the balance of the foreign tax. Pooling allows such surplus foreign tax to be credited against tax on branch profits in other countries.

Finance Act 2010 provided for unused credits in respect of foreign tax on branch profits to be carried forward and credited against corporation tax in succeeding accounting periods.




2.9.8            Unilateral relief - royalties

Finance Act 2010 extended unilateral credit relief, in respect of royalty flows from persons resident in non-treaty countries, to all trading companies. Prior to Finance Act 2010 this relief was only available to companies entitled to manufacturing relief (10% CT rate) which expired at the end of 2010.




2.9.9            Branch profits

TCA97 s847        Section 847 TCA 97 provided for the exemption from corporation tax and capital gains tax of income and gains from a foreign branch in the case of a company that met certain conditions in relation to capital investment and employment creation. No company could avail of the relief unless it held a certificate issued by the Minister for Finance before 15 February 2001.

The relief terminated on 31 December 2010 in accordance with an amendment in Finance Act 2004.

Finance Act 2010 provided for a company to carry forward excess losses of a foreign branch that were disregarded under s847 TCA 97. These losses may be set against profits of the branch arising after 1 January 2011 i.e., the date the exemption provided by s847 TCA 97 ceased to have effect. In this way the foreign branch profits that become subject to Irish tax will match the profits subject to tax in the foreign jurisdiction.




2.9.10         Companies changing residence

TCA97              Where a company ceases to be resident in the State s627–s629 it is deemed to have disposed of and reacquired all of its assets immediately before the event of changing residence, at their market value at that time, even though no actual disposal has taken place. However, assets which continue to be used in Ireland by a branch or agency of the company are not subject to the above provision.

In addition, this provision will not apply where the company is ultimately owned by a foreign company, i.e., a company controlled by persons resident in a country with which Ireland has a double taxation treaty.

Roll-over relief will apply to assets disposed of prior to changing residence only if their replacements acquired after that time are similarly used in Ireland by a branch or agency of the company.

Where a company which transfers residence is a 75% subsidiary of an Irish-resident company, then both companies may jointly elect in writing, within two years of the change of residence, to have the deemed disposal and its resulting tax charge deferred.

A charge to capital gains will in those circumstances crystallise only if within 10 years:

(i)     the assets are actually disposed of, or

(ii)    the company ceases to be a 75% subsidiary of the other, or

(iii)   the Irish-resident parent itself changes its residence.

In the event of non-payment of tax arising under provisions as outlined above, the Revenue Commissioners may collect the tax due from any Irish-resident group company or controlling director of the company.

These provisions as they relate to an SE or SCE are provided for in s629A TCA 97.




2.9.11          Tax status of foreign person with Irish investment manager

TCA97 s1035A   Under general legislation a non-resident person could be liable to tax in the State in respect of a trade carried on in the State through an agent. The right to charge such a non-resident to tax in the State can be taken away under the provisions of double taxation agreements where the agent is independent of the non-resident. Section 1035A TCA 97 removes the potential tax charge on all non-residents carrying on a financial trade in the State through an agent in certain circumstances. The agent must be a person whose activities are regulated by the Central Bank of Ireland (or the competent authority in another Member State of the EU). It is a requirement that such an agent act independently of the non-resident and certain other conditions must be met in the arrangements between the Irish agent and the foreign person.

Finance Act 2010 amended the legislation to ensure that the s1035A TCA 97 exemption is wide enough to apply to a UCITS formed under the law of a Member State other than Ireland and that uses a management company authorised under Irish regulations. The issue arises at this stage because of changes made to the UCITS Directives that facilitate the management in one EU Member State of a UCITS formed under the law of another Member State.

TCA97 Ch5
Pt27

Finance Act 2010 also inserted Chapter 5 into Part 27 TCA 97. This sets out the tax treatment of a relevant UCITS. It ensures that an investment undertaking formed under the law of a Member State other than Ireland will not be liable to tax in Ireland by reason only of having a management company that is authorised under Irish law.




2.9.12          Ireland as a holding company location

TCA97 s626B      Finance Act 2004 introduced a number of measures designed to enhance Ireland’s position as a holding company location. Ireland’s taxation regime now contains the following key features:

•  Interest deduction is available to Irish companies borrowing funds which are used to acquire shares in trading subsidiaries or to make loans to such subsidiaries.

•  No thin capitalisation rules providing for specific debt-to-equity ratios or interest cover ratios, in order to obtain a full tax deduction for interest expense.

•  Participation exemption from capital gains tax on disposal of shares in certain foreign and domestic subsidiaries (new measure - described in further detail below).

•  Favourable treatment of dividend income received from foreign subsidiaries resulting from an expansion of foreign tax credit relief in Finance Act 2004. Furthermore, with the introduction of onshore pooling in Finance Act 2004, an Irish-resident company will have no further tax to pay in Ireland on dividends it receives from foreign subsidiaries provided that the effective rate of foreign tax paid on those dividends (mixed together) in a particular year is 25%. If the mixed effective foreign tax rate is greater than 25%, the excess foreign tax credit can be carried forward and utilised in future years.

The combination of these measures makes Ireland competitive as a holding company location and Ireland compares favourably to traditional holding company locations such as the Netherlands and Luxembourg.

Conditions of the participation exemption from capital gains tax on disposal of shares in certain foreign and domestic subsidiaries

In essence, the relief will apply to certain disposals of shares or assets “related to” shares in companies resident in EU/DTA (double taxation agreement in force or signed) countries (for example, put/call options over shares and convertible/exchangeable instruments). See table in 3.1.

There are two main conditions which must be met for the relief to apply:

•  The holding must be a “substantial shareholding” of shares that do not derive their value from Irish land or buildings.

•  The company being disposed of (in the legislation referred to as the investee) must be a company resident for tax purposes in an EU/DTA country (double taxation agreement in force or signed) and a trading company/a member of a “trading group”.

The relief applies automatically where the necessary conditions are satisfied, and the selling company will not be liable to tax on gains (nor will it get relief for losses) on disposal of any shares in the EU/DTA(double taxation agreement in force or signed)-resident investee or an asset “related to” shares of the investee.

Substantial shareholding condition

A shareholding is substantial if the selling company is beneficially entitled, directly or indirectly, to an economic interest of at least 5% of the investee company.

The economic interest held in a company will be determined based on the percentage entitlement to the company’s ordinary share capital, distributable profits and distributable assets. Where the shareholding is split between several companies in the selling group (wherever resident), the group shareholdings are aggregated in determining whether the 5% holding test is satisfied (with the exception of shares held by the long-term insurance fund of an insurance company).

In addition, the substantial shareholding must have been held for a continuous 12-month period ending within the two years prior to the date of disposal. One consequence of this provision is that part-disposals out of a shareholding greater than 5% can qualify for exemption for up to 24 months after the 5% test ceases to be satisfied.

Intra-group changes of ownership are generally ignored when computing the 12-month period. In particular, where a company acquires the shares in the investee from another company as a result of a transfer which is treated as a no gain/no loss transfer for the purposes of the TCA 97, the period for which the shares were held by the transferor is taken into account in determining whether the transferee satisfies the 12-month holding test. The most common form of such transfer would be a transfer of shares in the investee between two members of a capital gains tax group that are both within the charge to Irish corporate tax. Also, where shares in one company are exchanged for shares in another company and the transaction is treated as a tax-neutral reconstruction/reorganisation, the vendor can satisfy the 12-month holding period test by virtue of its holding of shares in the second company plus the period for which it held shares in the first company.

The relief permits a company to be treated as continuing to hold shares in the investee where it transfers those shares to another person under the terms of a stock-lending arrangement or sale and repurchase agreement. Also, provision is made to ensure that companies in liquidation will not be excluded from benefiting from the relief.

As noted above, the shares must not derive the greater part of their value from Irish land or buildings nor must they be held as part of the long-term insurance fund of an insurance company.

Investee company conditions

The investee company must be a company resident for tax purposes in an EU/DTA country or treaty signed. In addition, the company must be a trading company or a member of a “trading group” consisting of the selling company, the investee and all companies in which the selling company and investee company have a substantial interest as defined above.

Therefore, in general the relief is aimed at exempting from tax:

a)   gains arising on sale of trading companies, or

b)   gains arising on sale of non-trading companies by trading groups.

Finance Act 2009 amended the rules relating to the participation exemption so that gains arising from the disposal of shares that derive their value, or the greater part of their value, from exploration and exploitation rights of the sea bed and subsoil of Irish coastal waters will not qualify for the participation exemption.

The amendment ensures that those shares are subject to the same treatment as shares deriving their value, or the greater part of their value, from Irish land or minerals (including rights, interests or other assets relating to mining or minerals or the searching for minerals). The amendment relates to disposals made on or after 7 May 2009.




2.9.13          Dividends from a company migrated into Ireland

TCA97 s129A     Finance Act 2010 provided a new s129A TCA 97 to deny exemption to dividends received by an Irish company from its Irish resident subsidiary where the profits out of which the dividend is paid were earned while the subsidiary was resident outside the State. Such a dividend is now treated in much the same manner as a dividend received from a foreign company.

This is an anti-avoidance provision and applies where the paying company became resident in the State in the period beginning on the date 10 years before the payment of the dividend or 3 April 2010, whichever is the later. Also, the section does not apply to dividends paid by a company where the company was not controlled by Irish residents before becoming resident in the State.






2.10         General Exemptions

TCA97 s220        Profits arising to the following are exempt from corporation tax:

•      An Bord Pinsean

•      Dublin Docklands Development Authority and its wholly owned subsidiaries

•      Horse Racing Ireland

•      Housing Finance Agency plc

•      National Development Finance Agency

•      National Lottery

•      National Treasury Management Agency

•      Nitrigin Éireann Teoranta (NET

•      Investor Compensation Company Limited

•      Commission for Electricity Regulation

•      Personal Injuries Assessment Board


2.10.1          Non-commercial State-sponsored bodies

TCA97 s227        Section 227 TCA 97 provides an exemption from tax in respect of non-trading income for certain non-commercial State-sponsored bodies, which would otherwise be chargeable to income tax or corporation tax. Schedule 4 TCA 97 lists the non-commercial State-sponsored bodies and is added to from time to time.






2.11         Special Employment-Related Receipts and Payments


2.11.1          Scheme payments

TCA97 s226        Payments to employers under the following schemes are disregarded for all purposes of the TCA 97:

(a)  Employment Incentive Scheme.

(b)  Employment Maintenance Scheme.

(c)  Employers’ Temporary Subvention Fund.

(d)  Employers’ Employment Contributions Scheme.

(e)  Employment grants under s 2, Industrial Development (No. 2) Act 1981.

(f)   Enterprise Allowance Scheme of Minister of Labour.

(g)  The Enterprise Scheme of An Foras Áiseanna Saothair.

(h)  Employment grants under s10(5)(a), Údarás na Gaeltachta Act 1979.

(i)   Employment grants under s21(5)(a) Industrial Development Act 1986, as amended.

(j)   An Bord Tráchtála under the Market Development Fund

(k)  An Foras Áiseanna Saothair (FÁS) under the Employment Subsidy Scheme.

(l)   Certain employment grants made by Údarás na Gaeltachta, IDA Ireland and Forbairt to medium/large industrial undertakings under the schemes known as:

—  “Deontais Fhostaíochta ó Údarás na Gaeltachta do Ghnothais Mhóra/Mheánmhéide Thionsclaíochta”, and

—  “Scheme Governing the Making of Employment Grants to Medium/Large Industrial Undertakings”

(m)  The following payments made to employers in respect of new employment provided by them:

—    The Back to Work Allowance Scheme

—    A scheme to be established by the Minister for Enterprise and Employment and administered by FÁS for the purpose of promoting the employment of individuals who have been unemployed for three years or more,

—    Operating agreements between the Minister for Enterprise and Employment and the County Enterprise Boards,

—    The Area Partnerships Scheme administered by Area Development Management Limited under the EU Operational Programme for Local, Urban and Rural Development,

—    The Special European Union Programme for Peace and Reconciliation in Northern Ireland and the Border Counties of Ireland,

—    Initiatives of the International Fund for Ireland

—    The Shannon Free Airport Development Company Limited (Amendment) Act 1970.

(n)  Payments made to employers under:

—  The employment support scheme which is administered by the National Rehabilitation Board, and

—  The Pilot Programme for the Employment of People with Disabilities which is administered by the Rehab Group.




2.11.2          Long-term unemployed

TCA97 s88A       Employers may claim a double deduction in respect of certain emoluments paid to employees who were long-term unemployed.

The employment must be a “qualifying employment” and the emoluments must be payable to a “qualifying individual”.

The double deduction may be claimed against trading or professional profits in respect of:

(i)   Emoluments paid to the qualifying employee in the first 36 months of the employment, and

(ii)  The employer’s PRSI contribution on those emoluments. See paragraph 1.3.14 for allowances available to the employee under Revenue Job Assist.






2.12         Renewable Energy Generation

TCA97 s486B      A company investing in a renewable energy project may, subject to certain conditions, obtain a deduction in computing taxable profits.

The relief operates as follows:

•  A deduction from company profits may be obtained for an investment in new ordinary shares in a company setting up a renewable energy project.

•  Such renewable schemes are in solar, wind, hydro and biomass technology.

•  The maximum amount which may be funded under this project is 50% of the capital expenditure. This figure excludes land and is net of grants. There is an overall limit of €9,525,000 on any project.

•  An individual company or group of companies may not invest more than €12,700,000 per annum in such projects.

The shares when issued must be held for a period of 5 years, otherwise the relief will be withdrawn. Relief is also withdrawn if the payment qualifying for relief is not spent on a qualifying energy project within 2 years.

The original scheme came into effect on 18 March 1999 for three years. The scheme currently applies to 31 December 2011.




2.13         Accelerated Capital Allowances for Energy-Efficient Equipment

TCA97 s285A     Finance Act 2008 introduced Sch4A provisions for accelerated capital allowances in respect of expenditure by companies on certain energy-efficient equipment bought for the purposes of the trade. The scheme, applies to new equipment in designated classes of technology. Equipment eligible under the scheme is published in a list established by the Minister for Communications, Energy and Natural Resources (with the approval of the Minister for Finance) and maintained by the Sustainable Energy Authority of Ireland (SEI).

The main features of the scheme are as follows:

•  Capital allowances of 100% will be available in the first year in which the expenditure is incurred on the equipment covered by the scheme.

•  To qualify, the equipment that is purchased must meet certain energy-efficiency criteria (laid down by the Minister for Communication, Energy and Natural Resources) and be specified on a list of approved products.

•  Energy-efficient equipment on the list will fall into one of three classes of technology, and expenditure must be above a certain minimum amount to qualify for the increased allowance. The technology classes (and minimum expenditure amounts) are: motors and drives (€1,000), lighting (€3,000) and building energy management systems (€5,000).

•  The list was established, and may be amended, by Order of the Minister for Communications, Energy and Natural Resources. SEI is responsible for maintaining the list.

•  The scheme is confined to new energy-efficient equipment purchased by companies, and it does not apply to equipment that is leased, let or hired.

The original scheme came into operation on 9 October 2008 when the Minister for Finance made the required Commencement Order and was intended to apply for a trial period of three years.

Finance (No. 2) Act 2008 extended the categories of energy-efficient equipment included in the tax incentive scheme in s 285A TCA 97. The new categories included in this scheme are:

(i)    Information and Communications Technology,

(ii)   Heating and Electricity Provision,

(iii)  Process and Heating, Ventilation and Air-conditioning Control Systems,

(iv)  Electric and Alternative-Fuel Vehicles.

These four additional categories are included in Schedule 4A TCA 97. Finance Act 2010 extended from seven to ten the categories of technology relating to energy-efficient equipment included in the tax incentive scheme in s285A TCA 97. The new categories included in this scheme are:

• Refrigeration and Cooling Systems,

• Electro-mechanical Systems,

• Catering and Hospitality Equipment.

Technical amendments have also been made to the descriptions of two of the existing categories of equipment (Motors and Drives and Information and Communications Technology (ICT)). The amended categories are included in Schedule 4A TCA 97 and the amendments came into effect from 10 May 2010.

The legislation provides that, where accelerated capital allowances are provided under the scheme for electric and alternative fuel vehicles, the value of the vehicle will be based on the lower of the actual cost of the vehicle or the €24,000 limit applying to low-emission vehicles under Part 11C TCA 97. It also provides that accelerated allowances under the scheme for energy-efficient equipment in s285A TCA 97 will not apply where an allowance is claimed using the emissions-based limits provided for in s380L of Part 11C of TCA 97.

Finance Act 2011 extended the scheme until 31 December 2014.




2.14         Taxation of Islamic Finance Transactions

TCA97 Pt 8A
s267N–V

The term Islamic finance describes any financing arrangement that is compliant with the principles of Shari’a law. Specifically, there are sets of strict rules that forbid the making or receiving of interest payments. Section 39 Finance Act 2010 is designed to extend the tax treatment applicable to conventional finance transactions to Shari’a products which are the same in substance as the conventional products. It does this by inserting Part 8A into the TCA 97. This Part deals with the taxation of ‘’Specified Financial Transactions’’ and essentially treats the return on any product defined as a ‘’specified financial transaction’’ as interest for the purpose of the TCA 97. The provisions are subject to an election procedure. The transactions covered by the legislation are:

Credit Transactions

These are essentially credit sales, loans or mortgages which are structured to comply with Shari’a principles. The customer either (1) retains the asset (this corresponds to a credit sale and is dealt with in paragraph (a) of the definition of credit transaction) or (2) raises funds by selling the asset immediately for cash (this corresponds to a conventional loan and is dealt with in paragraph (b) of the definition of credit transaction). The legislation provides that the difference between the amount paid for the asset by the financial institution and the amount paid for the asset by the borrower (i.e. the financial institution’s profit on the sale) which is referred to as a ‘’credit return’’ will be treated in the same way as interest for the purposes of the TCA 97.

The legislation also deals with the situation where an asset is acquired jointly by a financial institution and a customer on terms on which the customer promises to acquire the financial institution’s share in the asset over an agreed period of time. The asset is generally rented to the customer for an amount equal to the economic return on investment and which is similar to the interest payable in a conventional transaction. The legislation provides that the excess of the amounts paid to the financial institution (including any amount paid for the use of the asset) over the amount paid by the institution for the asset (i.e. the credit return) will be treated as interest for tax purposes.




2.15        Transfer Pricing

TCA97 Pt 35A
s835A–H

Finance Act 2010 inserted a Part 35A into the TCA 97 which sets out transfer pricing rules that apply the arm’s length principle to trading transactions between associated persons.

‘’Arm’s length’’ is to be construed as far as practicable in accordance with the OECD Transfer Pricing Guidelines. If an expense incurred by a trader in dealings with an associated person is greater than the ‘’arm’s length’’ amount, or a sale by a trader to an associated person is at less than the ‘’arm’s length’’ price, the trader’s profits will be understated for Irish tax purposes. The transfer pricing rules will reverse this understatement of profits so that the full ‘’arm’s length’’ profits will be taxed.

Small and medium enterprises, as defined in the EU Commission Recommendation of 6 May 2003 (broadly, less than 250 employees and either a turnover of less than €50m or assets of less than €43m on a group basis), are excluded from the scope of the legislation.

The provisions apply to cross-border and domestic transactions.

Persons involved in transactions which are within the scope of the transfer pricing legislation are required to have records available that demonstrate compliance with the legislation. The legislation commenced in 2011 in respect of any transaction other than a transaction the terms of which are agreed before 1 July 2010.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Corporation Tax

Double Taxation Agreements

Irish Taxation: Law and Practice

Taxing of Property Transactions

Taxing Financial Transactions

Revenue publications

Some ebriefs that are relevant from 2009, 2010 and 2011:

•   eBrief No. 11/2011: Finance Act 2011 – Interest Payable on Loans

•   eBrief No. 10/2011: Pensions: Personal Fund Threshold Notification Form

•   eBrief No. 69/2010: Extracts from Accounts – Form 11/CT1 – Guidance for Practitioners

•   eBrief No. 39/2010: Tax Exemption for New Start-Up Companies

•   eBrief No. 26/2010: Dividend Withholding Tax

•   eBrief No. 03/2010: Mandatory Electronic Filing and Payment of Tax – Clarification of companies included in Phase 2

•   eBrief No. 01/2010: Exemption from Encashment Tax for “Qualifying Company” within the meaning of Section 110 of the Taxes Consolidation Act, 1997.

•   eBrief No. 80/2009: CT/IT and CGT refunds

•   eBrief No. 64/2009: Survey of Small and Medium Sized Business Customers 2008: Results and Analysis

•   eBrief No. 63/2009: Islamic Finance

•   eBrief No. 59/2009: Redundancy Rebates and Tax Payment Difficulties

•   eBrief No. 47/2009: Employer’s Guide to PAYE

•   eBrief No. 34/2009: Underpayment of Preliminary Corporation Tax: Waiver of Interest where the underpayment arose solely due to movements in the Exchange Rate of the Functional Currency

•   eBrief No. 18/2009: Corporation Tax Assessing System migrates to Revenue’s Integrated Taxation System (ITS)

•   eBrief No. 17/2009: Payment of Preliminary Tax by Large Companies

See also those listed in Chapter 1

Some Tax Briefings that are relevant from 2009, 2010 and 2011:

•   Issue Number 01 - 2011 Tax Exemption for New Start-Up Companies

•   Issue Number 09 - 2010 Intangible Assets Scheme under Section 291A Taxes Consolidation Act 1997

•   Issue Number 07 - 2010 Transfer Pricing Documentation Obligations

•   Issue Number 06 - 2010 Tax Exemption for New Start-Up Companies

•   Issue Number 78 - Islamic Finance

•   Issue Number 71 Research and Development (R&D) tax credit etc

•   See also the Further Reading section of Chapter 1.












	
CHAPTER 3


	
DOUBLE TAXATION AGREEMENTS AND EU DIRECTIVES










3.1          Existing Double Taxation Agreements

TCA97 s826,
Sch 24A


Finance Act 2006 changed the procedures that apply to give the force of Irish law to double taxation treaties, and treaties concerned with exchange of information between tax authorities, entered into by the Government. Previously, such a treaty had the force of law once the Government made an Order that it had entered into the treaty and the Order had been approved by the Dáil. An additional step was introduced so that a treaty will have the force of law only after the Government has made an Order that has been approved by the Dáil and law has been enacted by the Oireachtas that inserts a reference to the Order into Schedule 24A TCA 97. Existing double taxation agreements in Irish law were secured by listing them in Schedule 24A.

There are a number of provisions in the TCA 97 that grant preferential treatment for payments to and from treaty countries (including in certain circumstances where a treaty has been signed but is not yet in force). These typically deal with granting exemption from Irish tax on payments by Irish companies to non-resident recipients of dividends and interest and favourable tax treatment of such payments when received by Irish companies from foreign sources. There is also a capital gains tax exemption for gains from disposals of foreign company shares. The normal requirement has been that a tax treaty be in force with the relevant foreign country. The treaty requirement was relaxed by Finance (No. 2) Act 2008 to mere signing of the treaty, that is, once a treaty has been signed with the country, companies dealing with that country can in certain circumstances avail of these domestic provisions. The new relaxed requirement applied with effect from the passing of Finance (No. 2) Act 2008 on 24 December 2008.


Albania (signed 16 October 2009, not yet in effect)

Australia

Austria (Protocol signed 16 December 2009, not yet in effect)

Bahrain

Belarus

Belgium

Bosnia &Herzegovina (signed 3 November 2009, not yet in effect)

Bulgaria

Canada

Chile

China

Croatia

Cyprus

Czech Republic

Denmark

Estonia

Finland

France

Georgia

Germany (Protocol signed 25 May 2010, not yet in effect)

Germany (New agreement signed 30 March 2011, not yet in effect)

Greece

Hong Kong (signed 22 June 2010 and to come into effect 1 January 2012)

Hungary

Iceland

India

Israel

Italy

Japan

Korea (Rep. of)

Latvia

Lithuania

Luxembourg

Macedonia

Malaysia (Protocal signed on 16 December 2009, not yet in effect)

Malta

Mexico

Moldova

Montenegro (signed 7 October 2010, not yet in effect)

Kuwait (signed 23 November 2010, not yet in effect)

Morocco (signed 22 June 2010, not yet in effect)

Netherlands

New Zealand

Norway

Pakistan

Poland

Portugal

Romania

Russia

Serbia

Singapore (effective 1 January 2011)

Slovak Republic

Slovenia

South Africa (Protocol signed 17 March 2010, not yet in effect)

Spain

Sweden

Switzerland

The Republic of Turkey

United Arab Emirates (signed 1 July 2010, not yet in effect)

United Kingdom

United States of America

Vietnam

Zambia


Negotiations for new agreements with Armenia, Panama, Saudi Arabia, Thailand, and a new agreement replacing the existing treaty with Germany and for Protocols to the existing treaty with Belgium and Switzerland have been concluded and are expected to be signed shortly.

Negotiations for new agreements with the following countries are at various stages: Argentina, Azerbaijan, Egypt, Tunisia, and Ukraine.

Negotiations are at various stages for the revision of existing agreements with Cyprus, France, Italy, Korea and Pakistan.

The International Tax/Tax Treaties section of the Revenue Commissioners website at www.revenue.ie is updated regularly for changes in the status of tax treaty negotiations.

Finance Act 2010 amended s826 TCA 97 to enable the inclusion of provisions regarding the recovery of taxes in double taxation treaties and the ratification of the Joint Council of Europe/OECD Convention on Mutual Administrative Assistance in Tax Matters. The Convention provides for mutual assistance between Parties to the Convention in relation to the exchange of information, recovery of taxes and service of documents.




3.2          Double Taxation Agreement Republic of Ireland – United Kingdom (UK)

TCA97 s832      (As applicable to residents of Republic of Ireland)

A double taxation agreement (DTA) based on the model OECD Agreement was ratified in June 1976. This has been amended by protocols signed in October 1976, November 1994 and November 1998.

The agreement is based on the “credit” method of allowance for tax payable in the country of non-residence. The main features of the agreement are.


3.2.1            Residence of individuals

Article 4            To determine in which of the two countries an individual is resident for the purposes of the treaty the following series of tests is applied:

(a)   where has the individual his permanent home or the centre of his vital interest, or

(b)   where has the individual his habitual abode, or

(c)   of which State is the individual a national.

If any one of the foregoing tests can be positively applied, the residence of the individual is determined as being in the particular country.

Should all these tests fail to produce a positive answer, the final decision is left to be agreed between the Revenue authorities of each country.

The concept of “double residence” is effectively removed by the operation of these provisions.




3.2.2            UK dividends

Article 11           Dividends are taxed both in the country in which the recipient individual is resident and in the country of payment, i.e. the country in which the company paying the dividend is resident.

While previously a credit was available for the UK tax paid, with effect from 6 April 1999, dividends paid by UK corporations to an Irish resident will not carry an entitlement to a tax credit and neither will there be an entitlement to any credit against Irish tax on the dividend income. As a result the credit mentioned in the tax treaty is redundant.




3.2.3            Interest

Article 12           Taxable only in Ireland for individuals resident in Ireland. United Kingdom tax deducted from interest is repayable in full.




3.2.4            Rents

Article 7
             Taxable in the United Kingdom with a right to set off the United Kingdom tax against the tax payable in Ireland on the same income.




3.2.5            Business profits

Article 8             Taxable only in Ireland unless there is a permanent establishment in the United Kingdom. The profits applicable to the permanent establishment will be taxed in the United Kingdom. Any tax payable in the United Kingdom will be available as a credit against the tax payable in Ireland on the same profits.




3.2.6           Royalties

Article 13          Taxable only in Ireland.




3.2.7           Capital gains

Article 14           An Irish resident earning capital gains in the United Kingdom is normally taxable in Ireland alone. There are some exceptions to this

(a)   Gains derived by an Irish resident from the alienation of immoveable property in the United Kingdom or from certain shares deriving the greater part of their value from such shares may also be taxed in the United Kingdom.

(b)   Gains from the alienation of business property of a permanent establishment may also be taxed in the United Kingdom.




3.2.8           Salaries, wages and directors, fees

Articles 15         Salaries, wages and directors, fees paid from the United Kingdom are

and 16               liable to tax under PAYE in the United Kingdom. Any tax so paid is available as a credit against the tax paid on the same income in Ireland (there are circumstances where the remuneration may be taxable in the state of residence only).




3.2.9            Pensions

Article 17

(a)    Other than Government pensions: Taxable only in Ireland.

(b)   State pensions and remuneration: Taxable only in the United Kingdom unless the recipient is a sole national of Ireland, when tax is payable also in Ireland with a right to set off the United Kingdom tax paid against the Irish tax payable on the same income.




3.2.10          Charities and superannuation schemes

Article 14 A            Such bodies continue to be exempt from tax in appropriate circumstances.




3.2.11          Government service

Article 18           Salaries, wages and other similar remuneration, other than a pension, are taxable only in Ireland. They may, however, be taxable in the United Kingdom if the services are rendered there by a resident of the United Kingdom who is also a United Kingdom national.




3.2.12          Exchange of information

Article 25           Provision is made for the exchange of information as is necessary for the carrying out of the convention, which is expressed to be for the avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income and capital gains.






3.3          EU Directives


3.3.1            Parent/Subsidiaries Directive No. 90/435/EEC

TCA97 s831     The provisions of this Directive, known as the Parent/Subsidiaries Directive on dividends and distributions paid by subsidiary companies, were applied by s831 TCA 97. The Directive applied to the distributions between companies with a 25% shareholding relationship. Member States could have alternatively by means of bilateral agreements applied a 25% holding of voting rights criterion for parent/subsidiary status. The purpose of these provisions was to grant credit for tax paid on profits in EU Member States out of which distributions were made to companies in other Member States. To qualify for this treatment the foreign company must have been resident in an EU country and at least 25% of its share capital must have been owned directly by a company from another Member State.

Where a parent/subsidiary relationship exists and the subsidiary pays a distribution other than a distribution in a winding-up to the parent, the Directive requires the following reliefs to be given:

1.    The parent company’s state must either exempt the distribution received from the charge to tax (the exemption method) or else give credit against tax charged for any foreign withholding tax deducted from the distribution and for underlying tax suffered by the subsidiary on the profits out of which the distribution was paid (the credit method).

2.   The subsidiary’s state must not deduct withholding tax from the distribution.

3.   The parent company’s state must not deduct withholding tax from the distribution.

                    Parent/Subsidiaries Directive No. 2003/123/EC

Finance Act 2004 implemented European Council Directive 2003/123/EC which amended the earlier Directive 90/435/EEC on the common system of taxation applicable in the case of parent companies and their subsidiaries of different Member States. Finance Act 2005 extended the benefits to Swiss companies.

Finance Act 2004 made a number of changes to s831 TCA 97 to give effect to the Directive as follows:

•   The shareholding threshold for a company to be considered as a parent company was reduced from 25% to 5%;

•   Irish branches of companies of other Member States are entitled to the same reliefs as Irish-resident companies where they receive dividends from their subsidiaries;

•   References to Irish unlimited companies were deleted from s831 TCA 97. Unlimited companies were not covered by the earlier Parent/Subsidiaries Directive but are now covered. Consequently, a specific reference to them in s831 TCA 97 was no longer necessary;

•  Tax paid by lower tiers of subsidiaries may be taken into account for the purpose of giving credit relief to an Irish company that receives dividends from its subsidiaries in EU Member States subject to a shareholding of 5% at each tier;

•   Relief from double taxation under the Directive is specifically provided for in the scenario where a subsidiary is regarded as a company in its home Member State but is considered to be transparent for tax purposes in the Member State of its parent company;

•   Provisions relating to allowing a credit against Irish tax on dividends received by a parent company for withholding tax applied to those dividends pursuant to derogations from the earlier Parent/Subsidiaries Directive were modified. References to Germany, Portugal and Greece were removed as the Directive now prohibits withholding tax on relevant dividends in those Member States.




3.3.2            Interest and Royalty Directive No. 2003/49/EC

TCA97 
s267 G–L


Finance Act 2004 enacted provisions giving effect to the EU Directive on interest and royalties. Finance Act 2005 extended the benefits to Swiss companies.

Much of the detail on the Interest and Royalty Directive and its application within Irish tax law was outlined in Schedule 1 of the Finance Act 2004 and is set out in ss267G-L TCA 97.

The purpose of the Directive is the total elimination of double taxation on cross-border payments of interest and royalties between 25% associated companies. This means an exemption from withholding tax in the source state on those interest or royalty payments. The provisions are effective from 1 January 2004.

Conditions applicable

In order that an interest or royalty payment falls within the terms of the legislation and is exempt from withholding tax, the following conditions must apply:

•   The payment must be between one EU Member State and another.

•   The recipient must be the beneficial owner (not the intermediary) of the interest or royalties.

•   The rules only apply to companies and permanent establishments (“PE”) in the relevant Member State.

•   Both the payer and recipient company must be “associated” (see below) for a minimum of a two-year period (uninterrupted).

In order that the exemption apply to a payment of interest or royalty by or to a PE;

•   The interest or royalty must be a tax-deductible expense of the PE.

•   The PE must be considered the beneficial owner of the interest or royalty. This can only be the case if the interest or royalty is effectively connected with the PE and if the receipt is subject to corporation tax/or foreign equivalent tax.

•   In relation to any payments to branches, the “head office” company must also be resident in an EU Member State (for example, a UK branch of a French company).

                    Definition of interest and royalties

Interest

Interest is very widely defined and includes debt claims of every kind. It includes interest on securities, bonds and debentures but specifically excludes penalty charges for late payment.

Royalty

Royalties also include payments of any kind, with the wording of the legislation being very similar to the OECD Model Treaty definition. An important point to mention in relation to the definition of royalties is that it specifically includes payments in respect of leasing or software, which is very helpful.

                    Exclusions from interest/royalty definitions

Certain payments are not considered to fall within the definition of interest or royalties for the purposes of the legislation. Examples of these exclusions are:

•   Debt claims without provision for repayment, namely perpetual debt.

•   Non-EU companies/branches (for example, payment from an Irish company to a Russian branch of a French company).

•   Non “arm’s-length” payments, where the excess does not qualify for exemption.

•   Where no bona fide commercial reason exists for the payment of the interest or royalties.

                    Associated test

To be associated, there must be a 25% direct shareholding relationship, i.e. one company controls 25% or more of the voting power of another or both are controlled 25% by a third company (triangular test). The legislation focuses on a direct rather than an indirect relationship, which in practice is a problem for many groups.

In the case of a company, the company must be:

(i)   Tax-resident in a relevant EU Member State,

(ii)   Established in one of the forms outlined in the legislation (which includes a limited company, industrial and provident societies, building societies etc.), and

(iii)   Subject to Irish corporation tax or a foreign equivalent tax.

In the case of a PE, the PE must have a fixed place of business in an EU Member State through which business of a company of another Member State is wholly/partly carried on (for example, a UK branch of a French company).

                    Transitional provisions

There are a number of countries with transitional provisions. For example, Spain is permitted to apply withholding tax to royalties only, whilst Greece and Portugal are permitted to apply withholding tax to interest and royalties, providing they gradually reduce their tax rate over an eight-year transition period. The transition period for Spain is six years. During this transition period, credit should be allowed in Ireland for any such withholding tax suffered, subject to domestic tax rules, which in practice creates a substantial cost. The reader should ascertain whether the relevant transitional period has expired in the relevant jurisdiction if reviewing relevant transactions.

The legislation removes the obligation to operate withholding tax in respect of qualifying interest and royalty payments. They also remove any potential for an income tax or corporation tax liability derived in the payer country. Although the implementation of the Directive is helpful, it should be noted that s246 TCA 97 permits certain interest paid to companies resident in EU/DTA countries (including countries where a treaty Is signed but not yet In force) to be made gross. Both of these options should be considered when looking to make payments of interest gross.




3.3.3            Savings Directive No. 2003/48/EC

                    Savings directive

The EU Savings Directive was brought into legislation in December 2003 and was enshrined in our tax legislation in ss898B to 898R TCA 97. The purpose of the Directive is to ensure reporting/withholding of cross-EU border interest arising to a beneficial owner who is an EU-resident individual or a residual entity in another EU Member State. It is important to note that it does not apply to payments of interest to companies, neither does it apply to interest payments within the same country. Most countries, including Ireland, are following the exchange of information route. Luxembourg, Austria and Belgium are applying withholding tax in respect of cross-border interest payments within the scope of the Directive.

Finance Act 2005 amended the legislation to recognise the agreements reached between the EU and Andorra, Liechtenstein, Monaco, San Marino and the Swiss Confederation, under which those countries will introduce measures equivalent to the Savings Directive.

There was a detailed timeframe in relation to the full implementation of the Directive and, although some of the legislation was effective from 1 January 2004 (specifically new account information requirements), the reporting obligations and collection of information only applied from 1 July 2005.

                    Interest payments within the scope of the Directive

Essentially, two categories of interest are caught within the scope of the Directive. Firstly, interest paid relating to debt claims and interest accrued/capitalised on the sale/redemption of the debt claims. Secondly, income deriving from interest payments distributed by certain funds and income realised on the sale/redemption of shares or units of certain funds are also within the scope of the Directive.

“Debt claims” is very widely defined and includes all possible connotations of interest. There are a number of exemptions in relation to certain government issues and issues by Member States. In the case of funds, there are very specific rules outlining whether a payment of interest falls within the scope of the Directive, depending on whether more than 15% of the assets of the fund are in debt claims (in the case of EU funds). In the case of income realised on the sale or redemption of fund units, there is a 40% test (which applies to EU and non-EU funds). The rules are reasonably complex and the Revenue Commissioners have issued guidelines on the application of the Directive which are available on their website www.revenue.ie.

                    Key considerations

Key considerations in respect of the Directive include:

•   The definition of the paying agent

•   The definition of interest

•   Identification of the beneficial owner

•   Reporting obligations

The financial services industry is affected by these rules. Many banks and other forms of paying agent continue to address the practical and systems issues in relation to the application of the Directive.

Significant penalties apply for non-compliance with the requirements under the Savings Directive under Irish legislation. In the case of a body of persons, the secretary will also be liable to a separate penalty of €3,000.




3.3.4            Mergers Directive No. 2009/133/EC (which replaced directive 90/434/EU) (See also 3.3.5 below)

TCA97 s308A,
s583–584,
s630–638

The purpose of this Directive is to remove tax barriers to mergers, divisions, transfers of assets and exchanges of shares between companies from different Member States. In general terms it achieves this by deferring any capital gains tax which would arise at the time of the merger, etc. Sections 583-584 TCA 97 contain the necessary legislation to deal with exchanges of shares generally and Part 31 TCA 97 deal with cross-border mergers.

With the introduction of legislation permitting cross border mergers this legislation is relevant to practitioners.

The legislation allows the following transactions to take place without corporation tax or capital gains tax implications:

(a)   The transfer of a trade or part of a trade by one company to another in exchange for shares in the latter company which then carries on that trade as a branch of its activity. Both companies must be EU Member States companies.

(b)   The transfer of trading assets by an Irish subsidiary to its 100% parent within the EU.

(c)   The transfer of development land in the course of a scheme of reconstruction or amalgamation.

(d)   The transfer of development land within a group.

The relevance of (c) and (d) is that previously transactions in development land gave rise to a tax charge in these situations as Irish tax law did not allow a deferral of gains on development land or similar transactions between Irish-resident companies.

Finance Act 2010 amended the capital allowances legislation with the insertion of a new s308A TCA 97 to provide that the transfer of trade assets in the course of a merger will not give rise to a balancing charge. The company acquiring the trade will be entitled to the same capital allowances as the company from which the trade was transferred. In this way any potential balancing charge is deferred. This provision ensures that Irish tax legislation accords with the provisions of the EU Mergers Directive (Council Directive 2009/133/EC of 19 October 2009).




3.3.5           European Company (“SE”) and European Co-operative Society (“SCE”) (EU Directive No. 2005/19/EC)

TCA97
s633A–C

Finance Act 2006 introduced provisions to deal with the existence of both the European Company (SE) and European Co-operative Society (SCE) under Irish tax law.

It has been possible to create an SE by merger of two companies in different Member States by conversion into an SE where, for two years, the company has had a subsidiary or branch in another Member State, or by creating a subsidiary SE in conjunction with a company resident in another Member State since October 2004.

It is possible to create an SCE under similar conditions since August 2006.

Without the provisions, the creation of either an SE or an SCE could have had adverse Irish tax consequences.

Measures introduced in Finance Act 2006 included:

•   Inserting a definition of both SE and SCE in the TCA 97.

•   Provision that, where the principal company in a group becomes an SE or SCE, this will not change the group for Irish tax purposes.

•   Where a company ceases to be resident by means of a merger into an SE or SCE, Irish tax rules will continue to apply to it as though it was resident in relation to any matter preceding the merger.

•   Expansion of the Mergers Directive provisions to apply equally to SEs and SCEs.

•   The expansion of the pre-entry loss rules to deal with the creation of an SE or SCE by merger.

There are anti-avoidance rules to disapply the above reliefs in the case where the SE or SCE was not created for bona fide commercial reasons.






3.4          Tax Information Exchange Agreements


TCA97 s826,      Tax information exchange agreements are arrangements to be entered

s912A               into between the State and other jurisdictions (typically the jurisdictions with which Ireland does not have a double tax agreement) to enable the exchange of information regarding tax matters between the State and the other territory and in certain circumstances some relief from double taxation.


3.4.1            Background

Double tax agreements entered into between Ireland and other territories typically have an exchange of information clause. These clauses typically allow revenue authorities of either state to share information – this information can be gathered using the domestic powers available to the revenue authority. Arising from revelations concerning tax evasion, the Revenue Commissioners have had discussions with territories with which Ireland does not have double tax agreements with a view to entering into formal exchange of information agreements.




3.4.2           Exchange of information provisions

Amendments to s826 TCA 97 and a new s912A TCA 97 provide a statutory framework for exchange of information arrangements with territories with which Ireland does not have a double tax agreement. The State can use a number of existing domestic powers to obtain information regarding potential tax liabilities owed in other territories. It should be noted that these powers can only be used, and information can only be shared, for the purposes of the prevention and detection of tax evasion. The taxes concerned are income tax, corporation tax, tax on chargeable gains and any other taxes of a similar nature. Finance Act 2004 extended the powers of the Revenue Commissioners to include gift tax and inheritance tax and taxes of a similar nature. “Tax evasion” is not defined in this section or indeed anywhere else in the TCA 97 so it takes its “everyday” meaning.

Ireland has entered into tax information exchange agreements and agreements for affording relief from double taxation with respect to certain income of individuals and establishing mutual agreement procedures in connection with the adjustment of profits of associated enterprises with the following territories:

Guernsey

The Isle of Man

Jersey

Ireland has entered into tax information exchange agreements with the following territories:

Anguilla (not yet in effect)

Antigua and Barbuda (not yet in effect)

Belize (not yet in effect)

Bermuda

British Virgin Islands (not yet in effect)

Cayman Islands

Cook Islands (not yet in effect)

Gibraltar

Liechtenstein

Marshall Islands (not yet in effect)

Samoa (not yet in effect)

St. Lucia (not yet in effect)

St. Vincent & the Grenadines (not yet in effect)

Turks & Caicos Islands (not yet in effect)




3.4.3           Relevant powers for exchange of information

Some of the relevant powers which the Revenue Commissioners can use for the purposes of exchange of information arrangements are as follows:


•   Section 900 TCA 97 – request for production of books, information and explanations

•   Section 901 TCA 97 – High Court application for information under s900 TCA 97

•   Section 902 TCA 97 – request for information from a third party

•   Section 902A TCA 97 – High Court application for order to obtain information from a third party in respect of persons whose individual identities are not known to Revenue)

•   Section 906ATCA 97 – information to be furnished by financial institutions

•   Section 907 TCA 97 – application to Appeal Commissioners for information from financial institutions. The order can be in respect of persons whose individual identities are not known to

•   Section 907A  TCA 97 – application to Appeal Commissioners for information from a third party in respect of persons whose individual identities are not known to Revenue

•   Section 908 TCA 97 – application to High Court seeking order to obtain information from financial institutions The order can be in respect of persons whose individual identities are not known to Revenue).

TCA97 s250A     During the course of the passage of Finance Act 2003 through the Dáil, a structure which circumvented to a significant extent the anti-avoidance legislation came into the public domain. The structure involved establishing a company to acquire the property with the individuals financing that company by way of debt finance. The interest arising on the funds borrowed by the individuals would have been available as a tax write-off. At the time, the Minister announced, by way of press release, that such structures were prohibited with effect from 1 January 2003 and announced that the legislation giving effect to his statement would be introduced in Finance Act 2004. This legislation was set out in s 22 Finance Act 2004 which restricted the availability of interest relief on loans in the following situations:

1.    where money borrowed by an individual and invested in, or loaned to, a company is used after 1 January 2003 by the company involved, in whole or in part, directly or indirectly, to acquire a specified building (essentially an industrial or commercial building with a remaining tax life) from a company, to replace money used to so acquire, or to pay off a loan used to so acquire.

2.    where the individual uses borrowed money to pay off another loan or part of a loan where money under the earlier loan was used after 1 January 2003 by the company involved for any of these purposes.

3.     to other situations where an individual acquires share capital in a certain type of rental company on or after 20 February 2004 and the company acquires or had acquired a specified building, on or after 1 January 2003 from another company, without the use of money borrowed by the individual.

Where the above situations apply, interest relief for a year of assessment in relation to interest paid by an individual on a loan or part of a loan may not exceed the individual’s return from the company in that year in relation to the specified amount of the loan involved. An individual’s return from a company is broadly the amount of dividends or interest received by the individual from the company.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Corporation Tax

Double Taxation Agreements

Irish Taxation: Law and Practice

Revenue publications:

•   eBrief No. 55/2010: Treatment of Certain Patent Royalties Paid to Companies Resident Outside the State.














	
CHAPTER 4


	
ANTI-AVOIDANCE/ REVENUE POWERS










4.1           Anti-Avoidance Legislation

The principal anti-avoidance provisions are the following.


4.1.1           Friendly societies

 TCA97 s211       Restriction of exemption for Friendly Societies to those which satisfy the Revenue Commissioners that they are “bona fide” societies.




4.1.2           Transfer of assets abroad

TCA97 s806       Prevention of tax avoidance by an individual ordinarily resident in the State of liability to tax by means of transfers of assets by virtue or in consequence of which, either alone or in conjunction with associated operations, income becomes payable to persons, e.g. a tax haven company, resident or domiciled outside the State.

The legislation provides that the income of the non-resident or non-domiciled person is to be treated as the income of the resident individual unless he proves that the transfer was not for the purpose of avoiding liability to tax and was a bona fide commercial transaction.

Finance Act 1998 amended the provision by extending it to transfers made by individuals resident in the State. It also applies irrespective of when the transfer was made but only to income arising after 12 February 1998.

Finance Act 2007 made a number of changes in the legislation relating to transfer of assets abroad. The main change related to an exemption from the charge that is available if the individual concerned can satisfy the Revenue Commissioners that the purpose of the assets transfer was not to avoid tax or that the transactions concerned were bona fide commercial transactions and were not designed for tax-avoidance reasons. The rules used to ascertain whether or not the purpose of the transfer of assets was to avoid tax are strengthened. The changes are designed to ensure that all relevant factors, relating both to the subjective intentions of the individual and to the authenticity of the transaction itself, are to be taken into account in determining whether or not a transaction has an avoidance purpose. The Finance Act 2007 also closed a possible loophole by confirming that all operations associated with the initial transfer of assets are taken into account in determining whether or not liability arises under the provisions. Trans-national arrangements are also included to ensure that asset transfers related to the existing rules and/or to the new rules are treated appropriately.

The Revenue Commissioners have substantial powers to obtain information in connection with any transfer of assets abroad.




4.1.3           Property transactions

TCA97
s639–s647

Prevention of avoidance involving gains from (real) property transactions or transactions in shares deriving value from real property.




4.1.4           Industrial and provident societies

TCA97 s438       Loans or advances made on or after 23 May 1983 to participators or their associates by a registered industrial or provident society are also deemed to be annual payments made under the deduction of tax. The society is therefore obliged to pay over income tax at a rate of 20/80ths of the loan to the Revenue Commissioners (see loans to participators etc., section 2.6.4).




4.1.5           Exchequer Bills

TCA97 s45–s48  Exemption does not apply in respect of the excess of the amount received on redemption over the issue price of Exchequer Bills and Agricultural Commodity Intervention Bills issued after 25 January 1984 unless a tender for them was submitted on or before that date.




4.1.6           Bond washing

TCA97 s815       A person who transfers or sells certain securities is to be treated for taxation purposes as having received the interest which has accrued to the date of sale. The securities referred to are those exempted from capital gains tax under the provisions of s607 TCA 97, and stocks, bonds and obligations of any government, municipal corporation, or other body corporate. Shares of a company within the meaning of the Companies Act 1963, or similar body, are excluded.

The provisions do not apply:

(a)    where the security has been held by the same owner for a continuous period of at least two years, or

(b)    where the vendor is a dealer in securities, the profits of whose trade are assessed to tax under Case I Schedule D, or

(c)    where the owner Is an undertaking for collective Investments (as defined in s738 TCA 97) and any gain accruing to the owner Is a chargeable gain, or

(d)    where the transfer or sale is between a husband and wife at a time when they are treated as living together for income tax purposes. (The combined period of ownership of the spouses is taken into account for the purpose of the two-year rule), or

(e)    where the security is one the interest on which is treated as a distribution under the TCA 97.




4.1.7           Partnerships - limited and general

TCA97 s1013     In respect of limited partnerships set up after 22 May 1985, the right of the limited partners to set off losses and capital allowances arising out of the partnership trade against their other income is restricted to the amount of their contribution to the limited partnership trade.

Losses and capital allowances arising from contributions to limited partnerships by limited partners on or after 24 April 1992 are available for set-off only against profits or gains arising from the partnership trade and are not be available against the total income of the limited partner.

Similar restrictions apply in the case of partnerships whose activities include producing, distributing or holding films or video tapes or exploring for or exploiting oil and/or gas resources. A partner in such a partnership who does not work for the greater part of his/her time on the day-to-day management or conduct of the partnership trade will be subject to restrictions in respect of the use of losses, capital allowances and certain interest payments.

The definition of limited partner in relation to claims for the income tax years 2005 et seq. includes individuals in partnerships or similar arrangements registered outside the State where the individuals are not involved in the day-to-day management or conduct of the trade.

With effect from 29 February 2000 non-active partners in all partnerships, limited or general, are restricted as to the offset of:

(i)    Interest paid after 29 February 2000;

(ii)   Capital allowance in respect of expenditure after 29 February 2000; and

(iii)  Losses arising in a trade after 29 February 2000.

Different effective dates apply in certain circumstances for specified individuals, as defined.

Such losses and allowances are available only against profits from that trade and then only up to the limit of the partners’ contribution to the partnership.

The following losses and allowances were covered by transitional measures effective up to the specified date:

(i)    Double rent relief: interest paid, capital allowances or losses in double rent seaside resort holiday home schemes up to 5 April 2004.

(ii)   Other double rent deductions until the entitlement to such a deduction ended.

(iii)  Accelerated capital allowances on the BIM-approved scheme for the extension of the whitefish fleet up until the year 2000/01 and interest on a loan for such expenditure taken out before 4 September 2000 (this covered the life of this scheme).

(iv)  Any allowances on the leasing of equipment for renewable energy projects such as windmills in respect of expenditure incurred on obligations entered into before 1 March 2001.

The following are wholly excluded from the operation of these provisions:

(i)    Partnerships where the €31,750 ceiling on capital allowances claims on buildings applied i.e., Rural, Urban and Town Renewal Schemes.

(ii)   Hotel allowances in the 7 north-western counties: Cavan, Donegal, Leitrim, Mayo, Monaghan, Roscommon and Sligo (excluding seaside resort areas).

(iii)  Transitional provisions relating to these under ss409A and 409B TCA 97.




4.1.8           Transactions to avoid liability to tax

TCA97 s811       If the Revenue Commissioners form an opinion that a transaction is a “tax-avoidance transaction”, they will notify each person undertaking such a transaction of this, state the amount of tax that they consider the person is attempting to avoid and how they propose to recharacterise the transactions for tax purposes to counteract the avoidance. In examining the transaction, the Revenue Commissioners may look at both the substance and out come of the transaction and of related transactions and not merely the form.

The Revenue Commissioners will not regard a transaction as a tax-avoidance transaction if it was made with a view to the realisation of profits in the course of business and was not primarily to avoid tax, or if the transaction was undertaken to obtain the benefit of a tax incentive, provided that the transaction would not result in a misuse or abuse of the incentive.

Anyone receiving such a notice from the Revenue Commissioners may lodge an appeal within 30 days. The appeal procedure will be in the form normally applying to income tax appeals.

Section 811TCA 97 applies to any transaction completed on or after 25 January 1989. It also applies to transactions carried out on or before that date if the transaction would reduce any charge or assessment to tax which could not fall due earlier than 25 January 1989 and to transactions which would generate a refund which would not be payable earlier than that date.

TCA 97 s811A   Finance Act 2006 ensured that, where the opinion of the Revenue Commissioners that a transaction is a tax-avoidance transaction becomes final, interest and a 20% surcharge will be payable on the tax that that taxpayer unsuccessfully attempted to avoid paying. Finance Act 2006 also provided that, by making a protective notification to Revenue in respect of a transaction within 90 days of beginning a transaction, the taxpayer can, on a wholly non-prejudicial basis, obtain protection from the possibility of such interest or surcharge arising in the event of Revenue successfully challenging the transaction.

An appeal against Revenue’s opinion that a transaction is a tax-avoidance transaction will be deemed to be finally determined where it is settled by agreement between the taxpayer and Revenue.

Refunds by a taxpayer of tax repayments received on foot of avoidance will be treated as additional tax payable for the purposes of the surcharge.

Interest will be applied by reference to when tax would have been payable if there had been no avoidance.

Interest in respect of periods (of delay in payment) beginning when Revenue’s opinion has become final is not covered by a protective notification. Section 811ATCA 97 requires Revenue to specify, for the purpose of charging interest, the dates from which tax would have been due and payable if there had been no attempted avoidance. It also provides a right of appeal to the taxpayer against Revenue’s specification of those dates. The surcharge is payable when Revenue’s opinion becomes final (unless a protective notification has been made).

The protective notification must be delivered in a prescribed form to Revenue offices specified on the form. The notifications must contain full details of the transaction, full reference to relevant tax law, and details of how that tax law is considered to apply to the transaction. The use of the expression of doubt procedure will not be regarded as representing a protective notification. Protective notifications do not involve or imply any doubt on the part of the taxpayer. They are a provision of information to Revenue to protect against any possibility of surcharge and interest. The taxpayer has the right to appeal in the event of Revenue contending that a full and timely notification was not made.

The provisions introduced by Finance Act 2006 applied to transactions wholly or partly undertaken after 2 February 2006. They also applied to transactions wholly undertaken before that date where they have the effect of reducing liabilities or causing repayments after that date.

Section 140 Finance Act 2008 amended s811A TCA 97 as follows:

1.     A new s811A(1A) TCA 97 was inserted to provide the four-year enquiry period in s955(2)(a) TCA 97 (time period to issue assessments), and s956(1)(c) TCA 97 (time period to make enquiries) will not prevent Revenue making any enquiry or taking any action under s811A or s811 TCA 97.

2.     Where a valid protective notification is received, and is in full compliance with the terms of s811A TCA 97, Revenue will not be permitted to form an opinion that the transaction (the subject of the protective notification) is a tax-avoidance transaction after the expiry of two years from the date on which the protective notification was due to be filed or, if earlier, the date the notification was received by Revenue. However, this limitation only extends to the ability of Revenue to form an opinion, as it is still entitled to make enquiries for an unlimited period.

3.     In the event of a protective notification not being filed (or being invalid where filed), s811A(1C) TCA 97 provides that s811(9) is amended to allow an appeal against an opinion issued under s811 TCA 97 to be determined on the basis that the transaction or any part of it could reasonably be considered to be a tax-avoidance transaction. This is a fundamental change to the standard proof under which appeals are determined under s811 TCA 97. In contrast, where a valid protective notification is filed, the standard of proof remains that there is a requirement on the appellate body to find that there was a tax-avoidance transaction for the opinion to be upheld.

4.     The surcharge levied under s811A(2)(a) (where a valid protection notification is not filed with Revenue) was increased to 20% from 10%.

5.     These provisions, apply to transactions arranged or undertaken wholly or partly on or after 19 February 2008. In relation to the filing deadlines for a protective notification filed in relation to a transaction wholly or partly arranged or undertaken on or after 19 February 2008, these should be filed by 90 days after the date on which the transaction commenced. As an Introductory measure a later filing period of 19 May 2008 was permitted. This was reflected in an amendment to s811A(3).

6.     Other technical amendments were made to confirm:

(i)  that the protective notification will protect against the provisions of s811A(1C) TCA 97 applying as well as surcharge and interest and

(ii)  that an “expression of doubt” filed under the general tax filing heads will not constitute a protective notification to avoid the impact of sub-section 811A(1C) TCA 97.

7.     If a valid protective notification has been made prior to 19 February 2008, s811A TCA 97 will only apply to that transaction as if s140 Finance Act 2008 had not been enacted.




4.1.9           Capital distribution treated as dividend

TCA97 s817       Where a shareholder disposes of shares in a close company without significantly reducing his percentage shareholding in the company, the proceeds of sale will be treated as a receipt assessable under Schedule F. The close company will be regarded as having made a distribution of an equivalent amount.

Finance Act 2005 refined the provisions relating to the description of arrangements coming within the scope of the legislation.

An exemption applies in the case of bona fide disposals of shares which are not part of any scheme or arrangement to avoid tax.

Finance Act 2006 reinforced the original premise of the section to apply the capital gains tax rate to capital receipts.

Finance Act 2011 made further minor amendments to the anti-avoidance provisions of s817 that apply to any disposal on or after 26 January 2011.




4.1.10           “Specified trade” schemes

TCA 97 s409D     Finance Act 2003 introduced an anti-avoidance measure designed to counter schemes whereby tax reliefs available to a trading company (and relievable at the general corporation tax rate of 12.5%) were transferred to individuals (in which case the tax reliefs are set against income taxable at up to 41%).

The schemes (referred to in the section as “specified trades”) are in the area of electricity generation, the film and music industries and oil and gas exploration. The effect of s409D TCA 97 is to ring-fence the tax reliefs available to a specified trade carried on by an individual in a passive way to the actual income arising to the individual from that trade.




4.1.11           Transfer of capital allowances

Section 409E TCA 97 closed off a loophole relating to the effective transfer of capital allowances on buildings from companies to individual investors. The section operates where three criteria are met. These are:

•      a company must, at any time on or after 1 January 2003, hold the relevant interest in relation to capital expenditure incurred on the construction or refurbishment of a building in respect of which expenditure a company (not necessarily the company currently holding that relevant interest) has claimed capital allowances;

•      subsequent to 1 January 2003, an individual becomes entitled to that relevant interest, whether or not subsequent to that time (i.e. on or after 1 January 2003) any other person or persons had in the interim become entitled to that relevant interest; and

•      the individual concerned is entitled to set off the capital allowances in respect of the capital expenditure concerned or the residue of that expenditure against his or her Irish rental income (i.e. the individual must be a lessor of the building).

Where these three criteria are met, then any capital allowance to be made to such an individual for the tax year 2003 or any subsequent tax year in respect of the capital expenditure concerned or the residue of that expenditure may be set-off only against the individual’s profit rent from the relevant building for that tax year. If the capital allowance for that year exceeds that profit rent, the excess may be carried forward for set-off against the profit rent of the individual from the relevant building for the next tax year, and so on for subsequent tax years.

TCA 97 s250A    A structure involving establishing a company to acquire the property with the individuals financing that company by way of debt finance could circumvent the effect of s409E TCA 97. The interest arising on the funds borrowed by the individuals would have been available as a tax write-off. Such structures were prohibited with effect from 1 January 2003 and this was provided for in s250A TCA 97 which was introduced by s22 of Finance Act 2004. Section 250A TCA 97 restricts the availability of interest relief on loans in the following situations:

(i)    Where money borrowed by an individual and invested in, or loaned to, a company is used after 1 January 2003 by the company involved, in whole or in part, directly or indirectly, to acquire a specified building (essentially an industrial or commercial building with a remaining tax life) from a company, to replace money used to so acquire, or to pay off a loan used to so acquire.

(ii)   Where the individual uses borrowed money to pay off another loan or part of a loan where money under the earlier loan was used after the 1 January 2003 by the company involved for any of these purposes.

(iii)  To other situations where an individual acquires share capital in a certain type of rental company on or after 20 February 2004 and the company acquires or had acquired a specified building, on or after 1 January 2003 from another company, without the use of money borrowed by the individual.

Where the above situations apply, interest relief for a year of assessment in relation to interest paid by an individual on a loan or part of a loan may not exceed the individual’s return from the company in that year in relation to the specified amount of the loan involved. An individual’s return from a company is broadly the amount of dividends or interest received by the individual from the company.




4.1.12           Transfer of right to interest (including dividends)

TCA97 s812       Section 812 TCA 97 deems the owner of securities to have received income where the owner sells or transfers a right to receive interest (including dividends) without selling or transferring the actual securities.

Scope for the use of two of the provisions of s812 TCA 97 in unintended ways was identified by Revenue and the provisions were deleted by Finance Act 2006 with the changes applying to a sale, transfer or other realisation that takes place on or after 7 March 2006. The two deleted provisions were as follows: the first provided that the interest which the owner of the securities was deemed to receive shall not be deemed to be the income of any other person; the second provided that, where there was a subsequent disposal of the right to receive the interest, the proceeds of the sale, transfer or other realisation shall not be deemed to be income of the person who effects that subsequent disposal.






4.2           Revenue Powers


4.2.1            General

Chapter 4, Part 38 of TCA 97 provides for certain Revenue Powers. Given the exceptional nature of these extensive powers, the Revenue Commissioners have issued a Statement of Practice (SP-Gen 1/99) setting out the approach that they will adopt in using these powers and they have also published Guidance Notes and Instructions for Revenue staff, which are available to taxpayers and their advisers. The Revenue have also issued a code of practice on Revenue Audits.

A brief summary of Revenue powers is as follows.




4.2.2           Inspector’s right to make enquiries

TCA97 s899       This section enables an inspector to verify the accuracy of information provided by:

•      persons acting as agents in respect of rents

•      Ministers, health boards, local authorities, etc. in respect of rents paid

•      fees or commissions paid for services

•      persons in receipt of income on behalf of others

•      nominee holders of securities

•      intermediaries in relation to UCITS

•      persons in relation to third-party returns

•      interest paid gross by financial institutions

•      intermediaries in returns of details of persons they have assisted in establishing foreign bank accounts or in purchasing certain foreign investment products.




4.2.3           Power to require production of accounts and books

TCA97 s900       This section gives power to an authorised officer to require a person to produce or make available books, etc. and furnish information etc. relevant to the person’s tax liability.

An “authorised officer” is an inspector or other Revenue officer authorised in writing for the purpose of s900 TCA 97 by the Revenue Commissioners.

A person carrying on a profession cannot be required to disclose certain information or professional advice of a confidential nature given to a client (other than advice given as part of a dishonest, fraudulent or criminal purpose) or where a claim of legal professional privilege could be maintained in legal proceedings or to disclose information of a confidential medical nature.




4.2.4           Production of books and records - Application to High Court

TCA97 s901       This section gives power to an authorised officer to apply to a judge of the High Court for an order seeking production or availability of books, etc. and information, etc. from a person which are relevant to the person’s tax liability. A person carrying on a profession shall not be required to disclose certain information or professional advice of a confidential nature given to a client (other than advice given as part of a dishonest, fraudulent or criminal purpose) or where a claim of legal professional privilege could be maintained in legal proceedings or to disclose information of a confidential medical nature.




4.2.5            Power to obtain from certain persons particulars of transactions with and documents concerning tax liability of taxpayer

TCA97 s902       This section gives power to an authorised officer, when enquiring into the tax liability of any person, to seek from a third party books, etc. or information, etc. relevant to the tax liability of the person subject to enquiry (who will be given a copy of the notice served on the third party).




4.2.6            Information from third parties - Application to High Court

TCA97 s902A      An authorised officer can apply to a judge of the High Court for an order seeking books, etc. and information from a third party that are relevant to the tax liability of a person, including a group or class of persons. Before such an application is made the authorised officer must have the consent of a Revenue Commissioner. A person carrying on a profession shall not be required to disclose any information or professional advice of a confidential nature given to a client (other than advice given as part of a dishonest, fraudulent or criminal purpose) or where a claim of legal professional privilege could be maintained in legal proceedings or to disclose information of a confidential medical nature.




4.2.7            Power of inspection: life policies

TCA97 s902B      An authorised officer of the Revenue Commissioners can sample the information (other than medical records) held by a life assurance company in respect of a class or classes of policies and their holders. The use of this power is subject to a Revenue Commissioner being satisfied that there are circumstances suggesting that such class or classes of policies have been used as an investment vehicle for untaxed funds. The information obtained by use of this sampling power can only be used to assist in making an application to a judge of the High Court for an order to have wider access to the information held by the life assurance company in relation to that class or those classes of policies and their holders.




4.2.8            PAYE

TCA97 s903       Similar powers, as outlined above, exist in relation to the operation of PAYE. These include the power:

•      to enter and search any premises which is connected with the operation of PAYE; other than a premises or part of a premises used as a private residence, unless the consent of the occupier is given or the officer has obtained a warrant from a judge of the District Court for that purpose,

•      to examine, remove and retain records, and

•      to seek explanations from all persons on the premises other than customers or clients.




4.2.9            Sub-contractors

TCA97 s904      The Revenue Commissioners also have extensive powers in relation to the supervision and monitoring of sub-contractors legislation.

An authorised officer may, at all reasonable times, enter any premises where he has reason to believe:

(a)    that relevant operations are being carried on;

(b)    that any person is making or has made payments to a sub-contractor in connection with the performance by the sub-contractor of a relevant contract in relation to which that person is principal;

(c)    that any person is or was in receipt of such payments;

(d)    that records are or may be kept in those premises.

An officer is prevented from entering a premises or part of a premises occupied as a private residence, unless the consent of the occupier is given or the officer has obtained a warrant from a judge of the District Court for that purpose.

He may require the principal or sub-contractor or any employee or any other person providing book-keeping, clerical or other administrative services to the principal or sub-contractor who is on that premises to produce any records which he requires for the purpose of that enquiry.

If he has reason to believe that any of the records which have not been produced to him are on those premises, he can search the premises.

He can examine, copy, take extracts from, remove or retain any records for a reasonable period for the further examination thereof or for legal or criminal proceedings.

The authorised officer may require the principal or sub-contractor or any employee or any other person providing book-keeping, clerical or other administrative services to the principal or sub-contractor to give all reasonable assistance including providing information, explanations and furnishing documents.




4.2.10          DIRT

TCA97 s904A–J  Section 904A TCA 97 gives power to an authorised officer to audit the DIRT returns of a relevant deposit taker i.e. banks, etc. The Finance Act 2000 allowed the Revenue Commissioners to appoint any person as an authorised officer where they consider that the person has suitable experience.

The Revenue Commissioners were empowered to report the results of a “look-back” audit of financial institutions in relation to DIRT. The powers extended to the audit of returns of appropriate tax or compliance with legislation in the case of life assurance companies, investment undertakings, authorised insurers, qualifying lenders, qualifying savings managers and to ensure compliance with dividend withholding tax and professional services withholding tax.




4.2.11           Inspection of documents and records

TCA97 s905         This section gives power to an authorised officer to enter premises where any trade or profession is carried on at a reasonable time and to request, search for and inspect records. An amendment to the definition of records in Finance Act 2002 gave the authorised officer access to a wide range of documents apart from financial records. The authorised officer is empowered to remove the records for examination and to require certain persons at the premises to render all reasonable assistance. A search may be conducted at a private residence only where the officer has been invited to enter the house by the occupier or on foot of a warrant by the District Court.

Section 905 TCA 97 also gives power to an authorised officer to carry out an on-site audit of a financial institution.

Furthermore an application can be made to a judge of the District Court for the issue of a search warrant in relation to any premises. The judge can issue such a warrant if satisfied on information given on oath that there are reasonable grounds for suspecting that there has been a failure to comply with the tax legislation, which failure is seriously prejudicial to the proper assessment or collection of tax, and that records that are material to such assessment or collection are likely to be kept at the premises concerned.

Finance Act 2007 separated the powers of Revenue to investigate for the purposes of establishing a tax liability from an investigation with a view to initiating criminal proceedings. (See section 4.2.17.)




4.2.12           Authorised officers and Garda Síochána

TCA97 s906       This section gives power to an authorised officer who is authorised to enter premises to carry out inspection duties to bring with him/her a member or members of the Garda Síochána. If the Revenue officer is obstructed or interfered with, the Gardaí have the power of arrest without warrant.

Section 912B TCA 97 provides for an authorised officer of the Revenue Commissioners to question suspects in Garda custody who have been arrested and detained by the Gardaí in respect of serious indictable offences under Revenue law.




4.2.13          Information to be furnished by financial institutions

TCA97 s906A       This section gives power to an authorised officer to issue a notice to a financial institution requiring it to make available for inspection books etc. or to furnish information relevant to a person’s tax liability. The person subject to enquiry will be given a copy of the notice. Before such a notice is issued by an authorised officer the consent of a Revenue Commissioner is required.




4.2.14          Application to Appeal Commissioners seeking determination that authorised officer is justified in requiring information to be furnished by financial institutions

TCA97 s907       This section gives power to an authorised officer to apply to the Appeal Commissioners for consent to issue a notice to a financial institution requiring it to make available for inspection books, etc., or to furnish information relevant to a person’s tax liability (including a group or class of persons and a person who is claiming exemption from DIRT on the basis of non-residence in the State). Before such an application is made the authorised officer must have the consent of a Revenue Commissioner.




4.2.15          Application to High Court seeking order requiring information to be furnished by financial institutions

TCA97 s908       This section gives power to an authorised officer to apply to a judge of the High Court for an order seeking from a financial institution access to books, etc. or information relevant to a person’s tax liability (including a group or class of persons and a person who is claiming exemption from DIRT on the basis of non-residence in the State). Application can also be made by the authorised officer for an order of the court to freeze assets of a person in the custody of the financial institution. Before an application to the High Court is made by an authorised officer under this section, he or she must have obtained the consent of a Revenue Commissioner.




4.2.16          Application to Circuit Court or District Court seeking order requiring information to be furnished by financial institutions

TCA97 s908A,
s908B

Section 908A TCA 97 gives power to an authorised officer to apply to a judge of the Circuit Court or of the District Court for an order authorising the officer to inspectand take copies of bank records for the purpose of investigating a Revenue offence. A judge may make such an order if he or she is satisfied that on information given on oath there are reasonable grounds for suspecting that an offence which would result in seriousprejudice to the proper assessment or collection of tax is being, has been, or is about to be committed and that there is material in the possession of the financial institution which is likely to be of substantial value in the investigation of that offence. Before an application is made by an authorised officer under this section, he or she must have obtained the consent of a Revenue Commissioner.

Section 908B TCA 97 introduced in Finance Act 2004 empowers the Revenue Commissioners to make an application to the High Court to seek an order requiring a financial institution to supply documents and information held by a non-resident entity over which it has control.




4.2.17          Search warrants in criminal proceedings

TCA97 
s905(2A),
s908C, s908D

Chapter 4 of Part 38 of the TCA 97 sets out various investigation powers that are available to the Revenue Commissioners. The purpose is to help make a person under investigation by the Revenue Commissioners aware as to whether that investigation is for the purposes of establishing a tax liability or with a view to criminal proceedings. The Revenue, when investigating with a view to initiating criminal proceedings, have the power to apply to a judge of the District Court for a search warrant.

In addition, in order to avoid the necessity to apply for a search warrant in inappropriate circumstances (e.g. when seeking information from an unconnected third party) there is a power to apply to a judge of the District Court for an order requiring the person named therein to supply specified information to the Revenue Commissioners, when they are carrying out an investigation with a view to initiating criminal proceedings.




4.2.18           Statement of affairs

TCA97 s909        An Inspector of Taxes may, by notice in writing, require a person who has delivered a return of income tax or capital gains tax and his spouse, if they are living together, to provide a statement of affairs within a specified period. The statement of affairs should include all assets wherever situated to which the taxpayer and his spouse are beneficially entitled and all liabilities for which they are liable on a specified date.

Where a person is chargeable to tax in a representative capacity, he may be required to provide a statement of all the assets and liabilities of the person in respect of which he is chargeable. Similarly a person chargeable as a trustee may be required to provide a statement of all the assets and liabilities comprised in the trust.

Assets acquired otherwise than at arm’s length must be identified and the name and address of the disponer provided.




4.2.19          Application to the Appeal Commissioners for information from third party

TCA97 s907A     Finance Act 2010 inserted a new s907A TCA 97 which allows the Revenue Commissioners to apply to the Appeal Commissioners for consent to issue a notice to obtain information from ‘‘third parties’’ in relation to a ‘‘class of persons’’ on the same basis as the Revenue Commissioners currently have for financial institutions. Such applications would only be made with the approval of a Revenue Commissioner.




4.2.20          Power to inspect returns under power of attachment

TCA97 s904K     Finance Act 2011 introduced s904k to provide for the power of inspection of returns made in accordance with s1002 dealing with the Revenue’s power of attachment to enforce collection of outstanding tax.




4.2.21          Taxpayer confidentiality

TCA97 s851A      Finance Act 2011 inserted s851A to formalise taxpayer confidentiality and provides a specific tax related provision which reassures taxpayers that personal and commercial information revealed to Revenue for tax purposes is protected against unauthorised disclosure.

Fines can be imposed on Revenue officers found guilty under this section of a breach of confidentiality.




4.2.22          Code of Practice for Revenue Audits

The Revenue Commissioners have issued a code of practice for Revenue Audits that is updated on a regular basis that provides guidance for regularising tax and duty defaults and for Revenue Audits, publication, penalties and prosecution.






 
4.3           Reporting Requirements


4.3.1            Returns of certain information

TCA97 s894       The self-assessment system applies to “third-party” returns. These are returns:

(a)    by letting agents and managers of premises. The return must contain the following:

(i)   the full address of all such premises;

(ii)  the name and address of every person to whom such premises belong;

(iii)  a statement of all rents and other such payments arising from such premises, and

(iv)  such other particulars relating to all such premises as may be specified in the notice.

(b)    of fees and commissions paid. With regard to these returns it should be noted:

(i)   Government departments and State bodies are included in the category of persons who must make returns under the section;

(ii)  in addition to other particulars the tax reference number of the payee must be included on the return. This means that the administrative burden of ascertaining each person’s tax number will be transferred from Revenue to the “third party”;

(iii)  the return is to include details of payments made on behalf of any other person;

(iv)  no return will be required in respect of payments totalling less than €635 to any one person.

(c)   of interest paid or credited without deduction of tax,

(d)   of income received belonging to others. No return is required where the income received in respect of any one person does not exceed €635.

(e)   by nominee holders of securities.

(f)   by certain intermediaries in relation to UCITS.

The onus is on the “third party” concerned to make the return without any notice being served by the Inspector of Taxes.

The return must be submitted by the normal filing date, i.e. within nine months of the end of the accounting period for a company or by 31 October following the year of assessment in the case of an individual.

The returns mentioned above, with the exception of returns of interest paid and credited, may be subject to audit by the Inspector of Taxes.




4.3.2            Offshore funds

TCA97 s896        Financial institutions, consultants and other intermediaries who assist Irish residents in acquiring a material interest in certain offshore funds are obliged to report the matter to the Revenue Commissioners on an automatic basis. The Irish-resident investors are also obliged to report such acquisitions on their annual returns of income. Section 743 TCA 97 lists the offshore funds to which these reporting requirements apply.




4.3.3            Foreign accounts

TCA97 s895        Reporting requirements are imposed on Irish intermediaries who assist or act in opening such accounts and on the taxpayer concerned.

An intermediary who assists or acts for an Irish resident in relation to the opening of a foreign account is obliged to supply to the Inspector of Taxes the following information:

(i)    the full name and permanent address of the resident;

(ii)   the resident’s tax reference number;

(iii)  the name and address of the person with whom the account was opened;

(iv)  the date on which the account was opened.

A resident who requests an intermediary to provide him with a service in relation to the opening of a foreign bank account must furnish to the intermediary the details which the intermediary is required to include in the above return. The intermediary is also obliged to take all reasonable care (including, where necessary, the requesting of documentary evidence) to confirm that the details furnished are true and correct.

The intermediary must supply the above information to the Inspector of Taxes on or before the normal return filing date, i.e. 31 October following the end of the year of assessment for an individual or within nine months of the end of the accounting period in the case of a company.

TCA97 s895(6)    Irish residents are obliged to report the opening of foreign bank accounts on their annual returns of income. Non-compliance attracts the surcharge for late submission of returns. The surcharge applies for the year in which the undeclared account was opened. A PAYE taxpayer is deemed to be a chargeable person for the purposes of this section.




4.3.4           Non-resident companies

TCA97 s882       Companies which are incorporated in the State but not resident for tax purposes and companies which are neither incorporated nor resident in the State but carry on a trade in the State must supply the Revenue Commissioners with the following information:-

Incorporated but not resident

(i)    the territory in which it is resident,

(ii)   if treated as being non-resident by virtue of the fact that it is ultimately controlled by residents of the EU or a tax treaty country and the company or a related company is trading in the State, to identify the company trading in the State,

(iii)   if treated as being non-resident under the terms of a tax treaty, to identify

(a)  where the company is controlled by a quoted company, the name and address of the quoted company, and

(b)  in any other case the ultimate beneficial owners of the company.

Neither incorporated nor resident but carrying on a trade

(i)    The address of the company’s principal place of business in the State;

(ii)   The name and address of the agent, manager, factor or the representative of the company; and

(iii)  The date of commencement of the company’s trade, profession or business.

The above requirements apply to new companies incorporated on or after 11 February 1999 and to companies incorporated before that date from 1 October 1999.

TCA 97 s1073   Where a company fails to make a return of the information outlined above or to pay any penalty arising, the penalty can be recovered from the company secretary or, where the company secretary is not an Irish-resident individual, from an Irish-resident director of the company. The Revenue Commissioners have the right to notify the Registrar of Companies of the failure to deliver the statement and the failure can result in the company being struck off the register of companies.

The information must be supplied within 30 days of:

•      the company commencing to carry on a trade, profession or business, wherever carried on, or

•      any time at which there is a material change in information previously delivered by the company, or

•      when requested to do so by an Inspector of Taxes.




4.3.5           Show tax reference

TCA97 s885        Persons carrying on a profession, or a trade consisting solely of the supply of services, must show one of their tax reference numbers on invoices, credit notes, debit notes, receipts, accounts, vouchers and estimates relating to amounts of €7 or more. “Tax reference number” means either a PPS number, tax serial number or a VAT registration number.




4.3.6           Information from Ministers

TCA97 s910       The Revenue Commissioners have power to request any Minister or statutory body to provide them with such information in the possession of the Minister or body in relation to payments made by the Minister or body to such persons or classes of persons as the Revenue Commissioners may specify in the notice.




4.3.7            Information related to pension products and Shares

TCA97 s897A     Section 897A TCA 97 obliges employers to provide additional information with the end-of-year “P35” returns in respect of the overall amount of employee tax-deductible contributions to pension products deducted from the wages and salaries of employees. The total number of employees in respect of whom the employer is making such tax-deductible contributions will be required as well as information in respect of tax-deductible contributions made by employers to pension products. The information will be required for the tax year 2005 and subsequent years. The first returns were due in February 2006.

Section 897B TCA 97 inserted by Finance Act 2010 obliges an employer or other person to provide certain information in respect of awards of shares to a director or employee.




4.3.8            Information in relation to certain tax expenditures

TCA97 s1052,
s1054

Finance Act 2004 amended the penalty and surcharge provision to provide for the application of penalties and a surcharge where a taxpayer who is claiming certain specified reliefs fails to give the additional information required to be included on the annual tax return forms: that is, the Form 11 for self-employed persons, the Form 12 for persons subject to PAYE and the Form CT1 for companies. The additional information is required to be included in the annual return for tax years commencing with the 2004 return and subsequent returns.

The provisions imposing a penalty for non-compliance with the requirement to supply the additional information are such that the penalty, under s1052 TCA 97, will only apply in a case where, after the filing of the tax return, the taxpayer becomes aware or it is brought to the taxpayer’s attention that the additional information has not been included on the return and the taxpayer fails to provide the required information without undue delay. The secretary of a body corporate is also liable to a penalty in such circumstances under s1054 TCA 97.

Similarly, the surcharge for the failure to supply the additional information, under s1084 TCA 1997, will only arise where, after the filing of the tax return, the taxpayer becomes aware, or it is brought to the taxpayer’s attention, that the additional information has not been included on the return and the taxpayer fails to provide the required information without undue delay. Where a surcharge applies in these circumstances, it will be the 5 per cent surcharge. This surcharge is subject to the normal maximum of €12,695.

TCA97 s1084      Where the surcharge is to apply, it must be included in an assessment so that the taxpayer can appeal against the surcharge to the Appeal Commissioners if the taxpayer is aggrieved by it.




4.3.9            Reporting requirements for financial institutions

TCA97 s891B     Section 891B TCA 97 provides an enabling provision to allow the Revenue Commissioners to make regulations with the consent of the Minister for Finance, requiring financial institutions and State bodies to make an annual return of the names and addresses of customers and others resident in the State to whom interest or other profit payments are made.

The enabling provision facilitates the phasing in of reporting requirements for financial institutions. The phased introduction of the measure in a series of regulations specific to particular classes of financial institutions, etc., is intended to allow for a systematic evaluation of the cost/benefits arising from automatic reporting. This approach is intended to facilitate detailed consultation with the financial institutions on the logistics of implementing a reporting system in the different sectors.

Section 133 Finance Act 2008 amended s891B TCA 97 by ensuring that s 4 of the Post Office Savings Bank Act 1861(which restricts the disclosure of information relating to deposits) will not prohibit the disclosure to Revenue of certain information in relation to payments made by financial institutions.

Statutory Instrument No. 136 of 2008 provided that the first phase of payments made by banks, building societies, credit unions and the Post Office Savings Bank from which DIRT was deducted for the years 2005 and 2006 had to be reported to Revenue by 15 September 2008 and for the year 2007 by 31 October 2008. For the year 2008 and subsequent years reports must be made by 31 March in the following year.

Accounts and investments that pay interest of more than €635 in a year will be reported. Anti-account-splitting provisions will apply.




4.3.10           Information on home loans

TCA 97 s244A(7)  Finance Act 2009 amended s244A TCA 97 to provide that Revenue may request details from lending institutions in relation to mortgage interest payments.

The information power was introduced in tandem with provisions which restricted mortgage interest relief to the interest payable on a qualifying loan for the first 7 tax years of the life of that loan.




4.3.11          Returns in relation to settlements and trustees

TCA97 s896A      Finance (No. 2) Act 2008 inserted a requirement for the delivery of information by a third party where that party is concerned with the making of a trust and the settlor is resident in the State but the trustees are not resident in the State.

Where the settlement is made on or after 24 December 2008 the time limit for delivery of the information is within four months of the date of the settlement. Settlements made within a period of five years prior to 24 December 2008 had to be reported within six months from that date.

Section 896A TCA 97 also provides that an authorised officer of the Revenue Commissioners may, by notice in writing, request a party to a settlement to provide details of the settlement.




4.3.12          Supply of information held by the Commission for Taxi Regulation

TCA97 s896B     Finance Act 2010 provided for the supply of information held by the Commission for Taxi Regulation to the Revenue Commissioners.




4.3.13           Provision of information by NAMA

NAMA Act
 2009

Finance Act 2010 required NAMA to provide the Revenue Commissioners with certain information in relation to assets transferring to NAMA and provides that Revenue may require NAMA to provide further information in relation to such transactions.




4.3.14           Mandatory reporting of certain transactions

TCA97 
s817D–R

Finance Act 2010 introduced mandatory disclosure obligations on promoters of certain tax related transactions to give details of those transactions to the Revenue Commissioners shortly after they are first marketed or made available for use. In certain limited circumstances, the users of such transactions are required to provide the information i.e. where the promoter is offshore, where the promoter claims legal professional privilege or where they have entered into a transaction not involving a promoter.

The mandatory disclosure rules apply to transactions that have as a main benefit the obtaining of a tax advantage and that match certain features set out in the legislation. Provision of the required information on transactions by promoters or users under the mandatory disclosure rules is on a non-prejudicial basis. There is no presumption or inference that a transaction disclosed under the rules is a tax avoidance transaction. Equally, the fact that a transaction may not come within the disclosure requirements cannot be regarded as an indicator that the transaction is not a tax avoidance transaction. The information on transactions will have to be provided within tight timescales and penalties will apply where a person fails to meet their obligations in that regard. Under the legislation the courts are given significant flexibility as to the level of penalty to apply.

The time periods within which a disclosure has to be made, the information to be provided and the manner in which it is to be provided, along with further details of the classes of transaction that fall within the disclosure regime are set out in S.I. No 7, 2011 and the Revenue Guidance Notes on Mandatory Disclosure Regime – January 2011.

The mandatory disclosure rules apply from 17 January 2011, the date the regulations were made.




4.3.15          Unauthorised unit trust gains

TCA97 s731       Finance Act 2010 amended s731(5)(a) TCA 97 which provides that any gains accruing in a tax year to an unauthorised unit trust would not be chargeable gains where all of its unit holders would be capital gains tax-exempt in that year. The amendment introduced an annual declaration and reporting arrangement for the year of assessment 2010 and subsequent years as follows:

(i)    Where the trustees, or any persons acting on behalf of the trustees, of each unit trust are satisfied as to the capital gains tax-exempt status of all its unit holders, they are required to make an annual declaration to that effect.

(ii)    An annual electronic statement must be made to the Revenue Commissioners specifying certain details in respect of each unit holder and stating whether the above declaration has, or has not, been made for that year. If that statement is not made, or is incorrect or incomplete, the trustees of the unit trust shall be liable to a penalty of €3,000.






4.4          Revenue Offences

TCA97 s1078     Section 1078 TCA 97 contains very wide provisions relating to the topic of Revenue offences, the main details of which are set out below.

(1)    A person shall, without prejudice to any other penalty to which he may be liable, be guilty of an offence under s1078 TCA 97 if, he:

(a)   knowingly or wilfully delivers any incorrect return, statement or accounts or knowingly or wilfully furnishes any incorrect information in connection with any tax,

(b)   knowingly aids, abets, assists, incites or induces another person to make or deliver knowingly or wilfully any incorrect return, statement or accounts in connection with any tax,

(ba)  knowingly or wilfully possesses or uses, for the purpose of evading tax, a computer programme or electronic component which modifies, corrects, deletes, cancels, conceals or otherwise alters any record stored or preserved by means of any electronic device without preserving the original date and its subsequent modification, correction, cancellation, concealment or alteration (with effect from 6 February 2011),

(bb)  provides or makes available, for the purpose of evading tax, a computer programme or electronic component which modifies, corrects, deletes, cancels, conceals or otherwise alters any record stored or preserved by means of any electronic device without preserving the original date and its subsequent modification, correction, cancellation, concealment or alteration (with effect from 6 February 2011),

(c)   claims or obtains relief or exemption from, or repayment of, any tax, being a relief, exemption or repayment to which, to his knowledge, he is not entitled,

(d)   knowingly or wilfully issues or produces any incorrect invoice, receipt, instrument or other document in connection with tax,

(e)   fails to make any deduction of dividend withholding tax and related matters,

(f)    fails to make any deduction of DIRT required by s257 TCA 97,

(g)   fails to pay to the Collector-General appropriate tax within the meaning of s739E TCA 97 in relation to collective funds,

(h)   fails without reasonable excuse to comply with any provision of the Acts (as defined in s1078 TCA 97) requiring:

(i)    the furnishing of a return of income, profits or gains, or of sources of income, profits or gains, for the purposes of any tax,

(ii)   the furnishing of any other return, certificate, notification, particulars, or any statement or evidence, for the purposes of any tax,

(iii)   the keeping or retention of books, records, accounts or other documents for the purposes of any tax, or

(iv)   the production of books, records, accounts or other documents, when so requested, for the purposes of any tax,

(i)    knowingly or wilfully, and within the time limits specified for their retention, destroys, defaces, or conceals from an authorised officer:

(i)   any documents, or

(ii)   any other written or printed material in any form, including any information stored, maintained or preserved by means of any mechanical or electronic device, whether or not stored, maintained or preserved in a legible form, which a person is obliged by any provision of the Acts to keep, to issue or to produce for inspection,

(j)    knowingly or wilfully falsifies, conceals, destroys or otherwise disposes of, or causes or permits the falsification, concealment, destruction or disposal of, any books, records etc.

(k)   fails to remit certain income tax or value-added tax,

(l)    fails to deduct and remit relevant contracts tax

(m)  obstructs or interferes with any officer of the Revenue Commissioners, or any other person, in the exercise or performance of powers or duties under the Acts for the purposes of any tax.

(2)    A person guilty of an offence under s1078 TCA 97 shall be liable

(a)   on summary conviction to a maximum fine of €5,000 which may be mitigated to not less than one-fourth part thereof or, at the discretion of the court, to imprisonment for a term not exceeding 12 months or to both the fine and the imprisonment, or

(b)   on conviction on indictment, to a fine not exceeding €126,970 or, at the discretion of the court, to imprisonment for a term not exceeding five years or to both the fine and the imprisonment.

(3)   Notwithstanding the provisions of any other enactment, proceedings in respect of an offence under s1078 TCA 97 may be instituted within 10 years from the date of the commission of the offence or incurring of the penalty (as the case may be).

Finance Act, 2010 permits a Revenue officer to serve documents relating to proceedings or relating to any appeal against a judgement pursuant to such proceedings under s1078 TCA 97.


4.4.1           Facilitating fraudulent evasion of tax

TCA97 s1078      Finance Act 2005 amended s1078 TCA 97 to create offences of being knowingly concerned in the fraudulent evasion of tax or being knowingly concerned in, or being reckless as to whether or not one is concerned in, facilitating the fraudulent evasion of tax (or other Revenue offences under s1078 TCA 97). Section 1078 TCA 97 was also amended so that where a body corporate has committed a Revenue offence, and the offence is shown to have been carried out with the consent or connivance of or to be attributable to any recklessness on the part of certain officers of the body corporate, those officers will be deemed to be guilty of that offence and may be proceeded against accordingly.




4.4.2            Additional Revenue offences and procedures in relation to court hearings

TCA97 
sl078A-C

Additional criminal offences and procedures in respect of court hearings into civil and criminal matters regarding tax were provided for in Finance Act 2003 as follows.

(i)    Concealing facts disclosed by documents

Section 1078A TCA 97 creates a criminal offence where material is falsified, concealed or destroyed by a person. “Material” is not defined in this section. The material which appears to be relevant for the section is material which has been falsified, concealed or destroyed by a person who knows or suspects that the material would be relevant to an investigation which is being carried out or is likely to be carried out by Revenue into a tax offence. The person concerned either knows or suspects that Revenue is carrying out an investigation or is likely to carry out an investigation.

There is no time restriction imposed in relation to the creation date of such material.

A person found guilty of an offence under s1078A TCA 97 faces the following penalties:

•      on summary conviction, a monetary fine not exceeding €5,000 and/or imprisonment not exceeding 6 months.

•      on conviction on indictment, a monetary fine not exceeding €127,000 and/or imprisonment not exceeding 5 years.

(ii)   Presumptions to be made in court proceedings

Section 1078B TCA 97 sets out a number of presumptions that can be made in the course of court proceedings in relation to civil or criminal offences under the Acts (as defined in s1078 TCA 97). These presumptions can be summarised as follows:

•      documents and statements which purport to have been created or made by a person will be taken to have been so made or created unless the contrary can be shown.

•      a document which purports to have been created by one person and sent to another shall be taken to have been so created and received and any statements made in that document shall be taken to have been made by the person sending it and noted by the person receiving it unless the contrary can be demonstrated.

•      a document received from an electronic storage system will be taken to have been created by the person who ordinarily uses that system in the course of their business.

•      where an official of Revenue authorised for that purpose gives evidence in court that to the best of his/her knowledge and belief records presented to the court as being records removed by that authorised officer from a specific taxpayer’s premises are the property of a taxpayer, they shall be held to be property of that taxpayer unless the contrary can be shown. Where the authorised officer gives further evidence that to the best of his/her knowledge and belief those records relate to a trade, profession or other activity carried on by the person, this shall be taken to be the case unless the contrary can be shown.

•      a certificate provided in court proceedings from an authorised officer of Revenue certifying that a return, statement or declaration was received by Revenue shall be taken as evidence of that fact unless the contrary can be proven. The Revenue official must sign this certificate evidencing this fact. The court will take that signature to be made by the relevant official without the need for further evidence.

(iii)   Provision of information to juries

Section 1078C TCA 97 authorises a judge, in the course of a trial on indictment of a tax offence, to order that copies of certain documents may be given to the jury in whatever form the judge considers appropriate including:

(a)    any document admitted in evidence at the trial or any charts, diagrams, graphics, schedules or agreed summaries of evidence produced at the trial.

(b)    the transcripts of counsels’ opening and closing speeches, the whole or any part of the evidence given at the trial and the judge’s charge to the jury.

(c)    any other document that the judge considers to be of help to the jury’s deliberations. Included in this category is an affidavit by an accountant or other suitably qualified person summarising in a form that the jury is likely to understand any transactions entered into by the accused or other persons relevant to the tax offence. Where such an affidavit is to be provided to the jury the accused is entitled to receive a copy of the affidavit prior to the trial and may make representations in respect of its proposed provision. If an affidavit is to be provided to the jury, the accountant or other qualified person may be summoned to attend the trial as a prosecution witness and may be required to give evidence in relation to any relevant procedures or principles within his/her area of expertise.




4.4.3           Revenue offences made public

TCA97 s1086      The Revenue Commissioners may publish any number of lists of persons or companies who have been convicted of tax offences or who have made back-duty settlements with the Revenue Commissioners during a year. Publication of back-duty settlements is confined to those cases where the amount of the settlement exceeds €30,000, including a penalty, for settlements relating to the tax years 2005 et seq. and where a full voluntary disclosure had not been made. However, where the penalty is 15% or less of the tax, details will not be published. Following initial publication in Iris Oifigiúil Revenue may reproduce the list in any other manner or format, e.g., on its website. The limit of €30,000 can be increased by Ministerial Order every five years by reference to the Consumer Price Index.

Finance Act 2011 amended s1086 to provide that where the taxpayer agrees the amount of a settlement but does not pay this amount, the settlement amount is to be published regardless. It also provides that where, in a Revenue audit or investigation, a taxpayer does not agree a settlement amount involving tax, interest and penalties, but –

a)    liability to tax is determined by the Appeal Commissioners or the Courts

b)    a tax geared penalty is determined by the Courts,

these amounts whether paid or not may also be published.




4.4.4           Recovery of civil penalties

TCA97 s978,
s1061

The Revenue Commissioners can instigate proceedings for the recovery of civil penalties at District or Circuit Court level.

Finance (No. 2) Act 2008 provided that, where a person is found by a court to be liable to pay a penalty, that penalty may be collected and recovered in the same way as tax is collected and recovered with effect from 24 December 2008.

Finance (No. 2) Act 2008 made a number of other changes related to tax and duty civil penalties and the main elements are set out below.

The Law Reform Commission’s Report A Fiscal Prosecutor and a Revenue Court concluded that, having regard to the provisions of the European Convention on Human Rights, a person should be given an opportunity to have an independent tribunal examine whether that person is liable to a civil penalty for contravention of tax or duty legislation. Section 1077B TCA 97 gives legislative effect to this conclusion. The provision applies to penalties arising under all taxes and duties (except customs) administered by the Revenue Commissioners. The provision also applies to both tax-geared penalties (that is, where the penalty is a percentage of the tax evaded) and fixed penalties (that is, where the penalty is set out in, or fixed by, the provision imposing it). The legislation provides that, in future, where Revenue and a taxpayer are unable to agree settlement terms, a civil penalty will not be sought by Revenue against the wishes of a person unless a court has determined that the person concerned has actually contravened the provision in question and that a penalty is, in fact, due under that provision.

Section 1077D TCA 97 places on a statutory footing the practice of the Revenue Commissioners (outlined below) as respects the recovery of penalties from the estate of a person after death. Penalties will be recovered from an estate only where either the person agreed in writing to pay the penalties or a court has determined, before the person’s death, that the person was liable to the penalties.

The various tax codes have been amended so as to place on a statutory basis the current practice of the Revenue Commissioners as respects the level of tax-geared penalties sought in settlements arising out of Revenue audits and investigations.

A range of fixed penalties were brought up to date and standardised by Finance (No. 2) Act 2008 and the amounts of penalties were increased.




4.4.5           Penalties involving deceased taxpayers and personal representatives (Revenue e-Brief 15/2008)

(i)    Penalties agreed (or awarded in proceedings) prior to the deceased’s death

With effect from 18 March 2008 where a settlement that includes a penalty element has been agreed between Revenue and a deceased taxpayer prior to his/her death (or where a penalty has been awarded in proceedings finalised prior to the taxpayer’s death), and that penalty remains unpaid or not fully paid as at the date of death, Revenue will continue to proceed against the personal representatives of the deceased for the recovery of that unpaid penalty. There is no change to existing Revenue practice in these particular circumstances.

(ii)    Agreements (or proceedings) not finalised at the date of death

Where the taxpayer dies before a settlement has been agreed with Revenue, Revenue will not seek recovery of any penalty element from the deceased’s personal representatives (and will discontinue proceedings for recovery of such penalty if they have been initiated).

(iii)  Publication under s1086 TCA 97

Cases falling under (i) above will continue to be published where the publication criteria in s1086 TCA 97 are met. Cases falling under (ii) above will not be published under s1086 TCA 97 - because there is no tax-geared penalty as part of an agreed settlement and no court-imposed penalty.

(iv)   Cases currently open

Where a case is ongoing and has not been finalised at 18 March 2008, Revenue will follow the procedures set out above in any such case.

(v)  Settled cases

Settled cases will not be reopened.

See also the Code of Practice for Revenue Audits - Penalties in Death cases which provides that with effect from 24 December 2008, where, before an individual’s death:

(i)    that individual or his/her representative had agreed in writing that he or she was liable to a penalty under the Acts (as defined in s1077A which include the TCA 97, VAT, CATCA, SDCA 99; or excise statutes); or

(ii)   that individual or his/her representative had agreed in writing with an opinion or amended opinion of an auditor that he or she was liable to a penalty under the Acts; or

(iii)   the Revenue had agreed or undertaken to accept a specified sum of money within the meaning of s1086(2)(c) or (d) TCA 97 from the individual; or

(iv)   a court had determined that the individual was liable to a penalty under the Acts

then, the Revenue will pursue the personal representative of the deceased for the penalty including instituting any proceedings for the recovery of such penalty under the Acts which have been, or could have been, instituted against the deceased person provided such proceedings are brought within the time limits specified in s1048 TCA 97. Any penalty awarded in proceedings so continued or instituted shall be a debt due from and payable out of the estate of the deceased person.

The relevant time limits under s1048 TCA 97 are:

(i)     if a grant of probate or letters of administration are issued in the year the individual died, the time limit is three years after the end of that year in which the individual died

(ii)    if a grant of probate or letters of administration are issued in a year subsequent to the year in which the individual died, the time limit is two years after the end of that year, or

(iii)   if an additional Inland Revenue affidavit is required, the time limit is two years after the end of the year in which the new affidavit is delivered.

Settled cases will not be reopened.




4.4.6           False claims

TCA97 s960Q      Finance Act 2011 introduced s960Q dealing with measures relating to false claims for tax relief or a tax credit. The measures impose a penalty of €3,000 on any person who makes a false claim or assists in making a false claim. The measures also seek recovery from the beneficiary of any tax refunded on the basis of a false claim and to charge interest on such proceeds from the date the person first benefited from the false claim until the proceeds were paid back to Revenue.






4.5           Resignation of Professional Advisers

TCA97 s1079      Auditors and tax advisers are obliged to cease to act for a company in certain circumstances. The features of these provisions are as follows:

(1)   An auditor or tax adviser (referred to as a relevant person), who in the course of his or her normal work for a client company becomes aware of certain material tax offences committed by the company, is obliged to communicate particulars of the offences to the company and request it to either rectify the situation or report the offences to the Revenue Commissioners within six months after the communication. If the company does not do so the relevant person is obliged to cease to act for the company as auditor or as tax adviser and not to so act for a period of three years or until the matter has been rectified, if that is earlier. An auditor who is required to resign under the section must notify the company of his or her resignation and send a copy of the notification to the Revenue Commissioners.

(2)   The main offences are making an incorrect return, failure to make a return (except where a return has been made in one of the last three years), false claims to relief and issuing false documents.

(3)    Penalties for failure to comply with the s1079 TCA 97consist of, in the case of summary conviction, a fine of €1,265 which can be mitigated to one-fourth of that amount and, in the case of conviction on indictment, a fine not exceeding €6,345 or imprisonment of up to two years, or both.

(4)   The requirement to cease to act for the company will not prevent a person from acting in the preparation for, or conduct of, legal proceedings which are extant or pending six months after the time at which the offences are required to be communicated to the company.

(5)   The measure provides that it will be a good defence against a prosecution under s1079 TCA 97 for a relevant person to show that he or she would not have been aware of the offences by the company if the person had not been assisting or advising the company in preparing for legal proceedings. It also provides indemnity for a relevant person who complies with his or her obligations under the section.




4.6          Tax Clearance Certificates


4.6.1           Liquor licences, etc.

TCA97 s1094      A licensee or permit holder or a prospective licensee or permit holder must obtain a tax clearance certificate from the Collector-General before certain licences or permits can be obtained or renewed (see below). A clearance certificate will be issued where the applicant has complied with all obligations imposed by the Acts.in relation to:

(i)    the payment or remittance of taxes, interest and penalties required to be paid or remitted under the Acts, and

(ii)   the delivery of returns.

“The Acts” for this purpose includes

(a)    the Customs Acts,

(b)    the statutes relating to the duties of excise and the management of those duties,

(c)    the Tax Acts,

(d)    the Capital Gains Tax Acts,

(e)    the Value Added Tax Acts

and any instrument made thereunder.

It is necessary for the beneficial holder of the licence to apply for the tax clearance certificate. This means that a nominee holder of a licence cannot apply for it.

Where a licence is transferred and the predecessor is connected with the successor then the affairs of both the predecessor and the successor must be in order before a certificate will be issued. This provision also applies in the case of licences which had elapsed within the previous five years when they had been beneficially held by a person other than the current applicant.

Connected persons in the case of a partnership means the other partners and in the case of a company any shareholder who owns or controls (directly or indirectly) more than 50% of the ordinary share capital of the company.

An applicant has a right of appeal against the Collector-General’s refusal to issue a clearance certificate. However, this right does not apply where tax arrears are the reason for the refusal.




4.6.2           List of licences and permits

The tax clearance procedure outlined above applies to the following activities:

•      All liquor licence holders;

•      Vendors of hydrocarbon oil and liquid petroleum gas;

•      Wholesalers of spirits, beer and wine;

•      Bookmakers;

•      Gaming licence holders;

•      Auctioneers (in respect of their licence, auction permits or house agent permits);

•      The holder of permits for public places in which amusement machines are located.




4.6.3           Other tax clearance certificates

TCA97 s1095      Finance Act 2002 converted the provisions of s1095 TCA 97 into a generally applicable tax clearance procedure covering applications for tax clearance for whatever reason other than those catered for in:

(a)  Section 1094 TCA 97, dealing with certain licences

(b)  sports bodies within s847A TCA 97,

(c)  the Standards in Public Office Act 2001 and

(d)  the Free Legal Aid Board.

As a result of the changes made by Finance Act 2002, it is possible to apply for and obtain tax clearance certificates through electronic means (e.g. the Revenue ROS system). Revenue is also permitted, subject to the applicant’s agreement, to publish the certificate, for example, on a website where he/she may authorise persons to view it for verification purposes.






4.7          Tax Amnesties 1993

The Waiver of Certain Tax, Interest and Penalties Act 1993 provided for a main and a general amnesty.


4.7.1           Main amnesty

The main amnesty covered income tax, sur-tax, capital gains tax, income levy, health contribution and employment and training levy, for the period up to and including 5 April 1991, which has not been paid by individuals (companies are excluded from the main amnesty).

Excluded from the scope of the main amnesty were:

•      Tax already at enforcement stage on 25 May 1993.

•      Tax which had been under appeal at 25 May 1993.

•      Tax on income and gains derived from illegal sources.

•      Tax not paid by virtue of a tax-avoidance scheme which would have been payable on or before 25 May 1993.

•      Individuals under investigation in respect of tax liability up to and including 5 April 1991.

To qualify for the amnesty, the individual must have, on or before 30 November 1993, given to a Chief Special Collector a full declaration of the amounts coming within the terms of the amnesty and must have then remitted 15% of that amount to the Chief Special Collector by 14 January 1994. He must have also declared that the amounts did not arise from any illegal source or activity.

The Chief Special Collector had to issue a certificate of receipt.

Revenue were precluded from commencing an investigation into the tax liability of an individual for any period up to and including 5 April 1991 which was paid to the Chief Special Collector if the individual produced a certificate of receipt. An investigation may proceed if the declarations made to the Chief Special Collector were shown not to be full and true declarations.

The Special Collectors who administered the amnesty were precluded from disclosing any information obtained in the course of their duties.




4.7.2           General amnesty

The general amnesty applied to all taxpayers and provided for an amnesty from the payment of interest in respect of arrears of certain taxes up to and including 5 April 1991.

The taxes in question are the same as those covered by the main amnesty plus PAYE, corporation tax, corporation profits tax, VAT, capital acquisitions tax, stamp duty and residential property tax. In order to avail of this amnesty, the full amount of tax arrears must have been paid by 14 January 1994. Where arrears of VAT were paid by an individual who was availing of the main amnesty, the VAT could have been remitted to the Chief Special Collector.

The benefits of both amnesties were withdrawn if:

•      in the case of an individual, a correct return for 1992/93 was not submitted on time and, for companies, a correct return for any accounting period ending in the year to 31 December 1993;

•      a declaration given to the Chief Special Collector was found to be false;

•      the amount remitted under the general amnesty was less than the full amount of arrears.

Penalties were provided for failure to comply with or abuse of the terms of the amnesty and for future non-compliance. An individual who abused or ignored the amnesty by failure to make the appropriate declarations or by falsely making such declarations and who failed to make returns or submitted false returns for any years covered by the amnesty will be liable to specified penalties which will consist of financial penalties or terms of imprisonment or both.

The ability to mitigate certain fines and penalties was restricted. It was only be possible to remit penalties to the extent of 50%. In cases where the amnesty was abused or ignored, no mitigation will be allowed.

In certain circumstances, the Revenue Commissioners may obtain, from financial institutions, details of the accounts and certain ancillary financial information of a taxpayer resident in the State. The circumstances are that:

•       the taxpayer has filed a return and the Inspector feels that it is unsatisfactory;

•       the Inspector has reasonable grounds to believe that the taxpayer has an undisclosed account or that the financial institution has information which would establish that the taxpayer’s return is materially false;

•       the Appeal Commissioners issue a determination that the Inspector is justified in seeking details of accounts held by the taxpayer with a financial institution.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Revenue Audits and Investigations - the Professional Handbook

Irish Taxation: Law and Practice

Revenue publications:

Some ebriefs that are relevant from 2011, 2010 and 2009:

•  eBrief No. 13/2011: Code of Practice for Revenue Audit

•  eBrief No. 09/2011: Mandatory Disclosure of Certain Transactions Forms

•  eBrief No. 02/2011: Mandatory Disclosure of Certain Transactions Regulations 2011 (S.I. No.7 of 2011)

•  eBrief No. 81/2010: Code of Practice for Revenue Audit

•  eBrief No. 67/2010: Code of Practice for Revenue Audit

•  eBrief No. 44/2010: Mandatory disclosure of Certain Transactions Consultation

•  eBrief No. 43/2010: Mandatory disclosure of Certain Transactions

•  eBrief No. 71/2009: Extension of Voluntary Disclosure Initiative for Interest Reporting to include Credit Unions.

•  eBrief No. 66/2009: Customer Service Standards

•  eBrief No. 44/2009: Trusts and Offshore Structures – Qualifying Disclosure

•  eBrief No. 38/2009: Trusts & Offshore Structures - Qualifying Disclosure - Third Party Reporting ( s896A TCA 1997)

•  eBrief No. 34/2009: Underpayment of Preliminary Corporation Tax: Waiver of Interest where the underpayment arose solely due to movements in the Exchange Rate of the Functional Currency

•  eBrief No. 29/2009: Third Party Returns - Time Limits - Offshore Settlements

•  eBrief No. 26/2009: Third Party Reporting - Section 896A TCA 1997 - Settlements Involving Non-Resident Trustees

•  eBrief No. 23/2009: New Penalties Regime – Finance (No.2) Act 2008

•  eBrief No. 20/2009: Revenue Investigation into Trusts and Offshore Structures

•  eBrief No. 03/2009: Finance (No.2) Act 2008 – Tax Residence Rules

Tax Briefings:

•  Issue Number 72 - Trusts and Offshore Structures

•  Issue Number 71 - Third Party Returns - Settlements involving non-resident trustees

•  Issue Number 71 - Revenue Investigation into trusts and offshore structures

Freedom of Information: Tax & Duty Manuals - Section 16

Statement of Practice SP-GEN/1/94 (revised Feb 2006) - Revenue Powers Exercised in places other than a Revenue Office

Statement of Practice SP - GEN/1/99 Information Powers

Operations Manual - Outdoor Powers

Revenue Information Powers: Use of Section 900 to 902A and 906A to 908 Taxes Consolidation Act 1997.














	
CHAPTER 5


	
CAPITAL ACQUISITIONS TAX










5.1          Capital Acquisitions Tax

The Capital Acquisitions Tax Act 1976 introduced a gift tax in respect of every taxable gift taken on or after 24 February 1974 and also an inheritance tax in respect of every taxable inheritance taken on or after 1 April 1975. The legislation in relation to capital acquisitions Tax was consolidated in the capital acquisitions tax Consolidation Act 2003 (CATCA), which became law on 21 February 2003.


5.1.1            Rate of CAT

The current rate of CAT is 25% with effect from 8 April 2009 (see Chart 27 for earlier rates).




5.1.2            Territorial limits

While special rules apply to non-domiciled disponers and beneficiaries, the liability on gifts and inheritances taken on or after 1 December 1999 is determined primarily by whether the donor or donee is resident or ordinarily resident in the State. If neither the donor nor donee is resident or ordinarily resident in the State, the tax charge is confined to gifts or inheritances situated in the State. (Please see the 31st or earlier editions of this book for previous treatments).




5.1.3            Calculation of CAT

The aggregate of gifts and inheritances taken on or after 5 December 1991 from disponers to which the same tax-free group thresholds (see below) apply is taken into account when calculating CAT. This aggregate is then reduced by the tax-free amount and the balance is taxed at 25%, with effect from 8 April 2009.




5.1.4            Tax-free group thresholds

The tax-free thresholds applicable for gifts and inheritances are set out below. There are three categories, which are based on the relationship between the disponer and the beneficiary:








	Group A:

	Applies where the beneficiary is a child or minor child of a deceased child of the disponer, or a foster child of the disponer, subject to certain conditions. This threshold also applies to inheritances taken by a parent from a deceased child, subject to certain exceptions.




	Group B:

	Applies where the beneficiary is a lineal ancestor, lineal descendant (other than a child, or minor child of a deceased child), a brother, sister, or a child of a brother or sister of the disponer.




	Group C:

	Applies where the beneficiary does not fall within Group A or B.






The thresholds for gifts and inheritances taken since 8 December 2010 are:








	Group
	      08/12/2010 –



	Group A
	€332,084



	Group B
	€33,208



	Group C
	€16,604





See Chart 28 for earlier thresholds.




5.1.5            Surviving spouses

CATCA
Para6 Sch2

Surviving spouses are deemed to have the same relationship as their deceased spouses where benefits are received from a relation of the deceased person. For example, the normal group threshold between a father-in-law and his daughter-in-law is Group C. However, if her husband dies before the disponer, the group threshold is Group A as she becomes a child of the disponer for CAT purposes.




5.1.6            Capital gains tax set-off/same event allowance

CATCA s104      Capital gains tax payable by reference to an event which gives rise to a charge to capital acquisitions tax is available for credit against such capital acquisitions tax. If on or after 6 April 1988 gift tax or inheritance tax is charged on a property and the same event constitutes a disposal for capital gains tax purposes, the CGT in so far as it has been paid, shall be deducted from the net gift tax or inheritance tax as a credit against same, provided that the amounts deducted shall be equal to the lesser of the net gift tax or inheritance tax or CGT.

CATCA s104      On and from 21 February 2006, the credit for capital gains tax against capital acquisitions tax will cease to apply to the extent that the property the subject matter of the gift or inheritance is subsequently disposed of by the beneficiary within two years of its acquisition.

CATCA s105      Where capital acquisitions tax is chargeable more than once in respect of the same property on the same event, the net tax payable on an earlier event will be allowable as a credit against tax on the later event.




5.1.7            Nephew or niece of the disponer

CATCA 
Para7
Sch 2

If a nephew or niece of the disponer has worked substantially on a full-time basis for the period of five years ending on the date of the gift or the date of the inheritance in carrying on or assisting in the carrying on of the trade, business or profession or the work of or connected with the office or employment of the disponer, and the gift or inheritance consists of property used in connection with the trade, business or profession, or of shares in a company owning such property, then the nephew or niece will enjoy a Group A threshold as if he or she was a child of the disponer. In relation to gifts or inheritances except gifts or inheritances taken under a discretionary trust, the following conditions apply:

Where the gift or inheritance consists of property used in connection with the business, trade or profession of the disponer and the donee or successor works

(i)     more than 24 hours per week for the disponer at a place where the business etc. is carried on, or

(ii)    more than 15 hours as above where the business etc. is carried on exclusively by the disponer, spouse of the disponer, and the donee or successor.

Where the gift or inheritance consists of shares in a private trading company controlled by the disponer of which he is a director, and the donee or successor works

(i)     more than 24 hours per week at a place where the business etc. of the company is carried on, or

(ii)    more than 15 hours per week for the company as above where the business etc. is carried on exclusively by the disponer, any spouse of the disponer and the donee or successor.




5.1.8           Relief in respect of certain marriage settlements

CATCA 
Para8
Sch 2

This was introduced to give relief in the case of marriage settlements satisfying the following conditions:

(a)   There must have been a disposition made prior to 1 April 1975, and

(b)   the settlor must be a grandparent of the donee or successor, and

(c)   the expressed consideration for the disposition must have been the marriage of the parents of the donee or successor.

If the above conditions are satisfied and there is a termination of the parent’s interest and the donee or successor becomes entitled in possession, then the donee or successor will enjoy the Group A threshold as if he or she was a child of the disponer.




5.1.9            Agricultural relief

CATCA s89       Normally the tax is based on the market value of the property comprised in the gift or inheritance and allowance is given for all liabilities, costs and expenses that are properly payable out of the taxable gift or inheritance. However, where the donee or successor is a farmer within the meaning of the CATCA, the market value of all agricultural property passing on or after 23 January 1997 is reduced by 90% (see Chart 56 for earlier reliefs).


CATCA 
s89(1)

A “farmer” means an individual in respect of whom not less than 80 per cent of his or her assets, after taking a gift or inheritance, consists of agricultural property, as defined (see below) on the valuation date of the gift or inheritance. For the purposes of the 80 per cent test, in the case of gifts or inheritances taken before 1 February 2007, no deduction was allowed from the market value of property for borrowings in respect of that property. In the case of gifts or inheritances taken on or after 1 February 2007, borrowings can be deducted against the value of off-farm principal private residences for the purposes of the 80 per cent test.

Prior to 31 March 2006, an individual needed to be of Irish domicile to qualify for the relief.

CATCA 
s89(1)

In respect of gifts or inheritances taken on or after 10 February 2000, an individual is deemed to be beneficially entitled in possession to an interest in expectancy in property which is subject to a discretionary trust made by the individual where the individual is an object of the trust. This provision ensures that a person who would not otherwise come within the relief cannot do so by transferring his or her non-agricultural assets into a trust shortly before the relevant date.

Agricultural property is defined as meaning agricultural land, pasture and woodland, and crops and timber grown thereon, together with houses and other buildings appropriate to the property. It includes, livestock, bloodstock and farm machinery. Also included with effect from 31 March 2006 is the EU Single Farm Payment entitlement.

Agricultural property for the purposes of the relief must be situate in the State for gifts or inheritances taken before 20 November 2008, but can be situate in a Member State of the European Union for gifts or inheritances taken on or after 20 November 2008.

For gifts or inheritances the relief claimed in respect of agricultural property is clawed back if the property is sold or compulsorily acquired within six years of the date of the gift or inheritance (save in certain circumstances it is ten years see below), and not replaced within one year by other agricultural property or six years in the case of compulsory acquisitions.

As and from 2 February 2006, where land that qualified for either agricultural or business relief is disposed of between 6 to 10 years after the date of the gift/inheritance, the relief granted will be clawed back in respect of any development value relating to the land at the time of the gift/inheritance. Where the event that gives rise to the clawback occurs on or after 1 February 2007, interest will be charged only from the date the land is disposed of (previously interest was charged from the valuation date of the relevant gift or inheritance).

Finance Act 2010 amended the clawback provisions. From 4 February 2010, where an individual transfers agricultural property to their spouse prior to the compulsory acquisition of other agricultural property owned by them, then any subsequent purchase of the agricultural property (previously transferred) from their spouse with the proceeds received from the compulsory acquisition will not constitute a reinvestment of the proceeds and may give rise to a clawback of the relief.

Any clawback, followed by a partial reinvestment within the appropriate time limit, will be limited to the amount of the proceeds not being reinvested.

If a beneficiary ceases to be resident for the three years of assessment immediately following the year of gift/inheritance, a clawback will arise.




5.1.10          Business relief

CATCA s90–101

 Provision is made for relief from CAT for business property acquired: by gift or inheritance or on the termination of a life interest. The features of this relief are as follows:

FA95 s162–163    (i)    90% relief is available in respet of all qualifying assets from 23 January 1997 onwards (see Chart 56 for earlier reliefs).

(ii)   For gifts or inheritances taken on or after 15 February 2001, there is no requirement that the business must be carried on wholly or mainly in the State.

(iii)   The relief applies to business property as follows:

(a)   property consisting of a business or an interest in a business;

(b)   unquoted shares or securities of a company subject to certain conditions;

CATCA s93
 
(c)   land, buildings, machinery or plant owned by the disponer but used by a company controlled by the disponer or by a partnership in which the disponer was a partner;

(d)   quoted shares or securities of a company which were owned by the disponer prior to their becoming quoted.

There is no requirement that the company in question must be incorporated in the State or that the land buildings, plant or machinery in question must be situate in the State.

(iv)  The business carried on must not consist wholly or mainly of dealing in land, shares, securities or currencies or of making or holding investments. This restriction does not apply to gifts or inheritances of shares of securities in a holding company if:

(a)   the business of the holding company consists wholly or mainly in being a holding company of one or more companies whose business does not fall within the restrictions above, or

(b)   the value of the shares or securities in a holding company (determined without reference to s99 CATCA) is wholly or mainly attributable, directly or indirectly, to business that does not fall within the restrictions above.

(v)   The relevant business property must have been owned by the disponer, or by the disponer and his spouse, for at least five years prior to the transfer, or for at least two years where the transfer gives rise to an inheritance taken on the disponer’s death. There are provisions for modifying the five-year and two-year periods where business property is replaced by other business property.

(vi)   Assets not used wholly or mainly for the business concerned are ignored in valuing relevant business property.

(vii)  Agricultural property was initially excluded from business relief but now qualifies for relief whether held by a company or an individual, provided all the above conditions can be satisfied and provided agricultural relief does not apply.

(viii) For gifts or inheritances the relief is clawed back if, at any time within a period of six years (ten years in certain circumstances see below) commencing on the date of the gift or inheritance, the business property is sold or otherwise disposed of and is not replaced by other qualifying business property or ceases to be a qualifying business property.

As and from 2 February 2006, where land that qualified for either agricultural or business relief is disposed of between 6 to 10 years after the date of the gift/inheritance, the relief granted will be clawed back in respect of any development value relating to the land at the time of the gift/inheritance.

Finance Act 2005 clarified that, where business property is replaced in the clawback period by other business property, the value of which is less than that of the original property, the clawback shall be in proportion to the difference between the market value of the replacement property and the market value of the original property.

 The death of the donee or successor does not give rise to a clawback.




5.1.11          Exemptions

CATCA PT 9      The following are some of the main exemptions from CAT:

s70–71              Exemptions for spouses
 
An inheritance taken on or after 30 January 1985 by a successor who is at the date of the inheritance the spouse of the disponer.

A gift taken on or after 31 January 1990 by a donee who is at the date of the gift the spouse of the disponer.

Inheritances taken by parents

CATCA s79       An inheritance taken by a parent from a child on the death of the child. This exemption applies where the child had taken a non-exempt gift or inheritance from either or both of its parents within the period of five years immediately prior to the death of the child.

First €3,000 exempt for gifts

CATCA s69       With effect from 1 January 2003, the first €3,000 of the total value of all gifts received from any one disponer in any year to 31 December. This exemption does not apply to inheritances, except in the case of a gift which becomes an inheritance on the death of the disponer within two years of the relevant disposition.

Certain dwellings

CATCA s86       A gift or inheritance of a dwelling-house including an area of up to one acre occupied by the donee/successor as his only or main residence for a period of three years immediately preceding the date of the gift or inheritance (or, in the case where the property replaced other qualifying property, the donee/successor resided in both properties for 3 out of the 4 years prior to the gift/inheritance).

The donee/successor must not be beneficially entitled to any other dwelling-house and, if under the age of 55 years, must retain and continue to occupy the dwelling-house as his only or main residence for a period of six years thereafter. There are replacement provisions and exceptions to the clawback, where the property is sold to fund medical care or the dwelling ceases to be occupied because of residence in a nursing home or because the donee/successor is working abroad or obliged by his employer to live elsewhere.

For gifts (not inheritances) taken on or after 1 February 2007, any period during which a child of a disponer occupied a house that was during that period the disponer’s only or main residence will not be treated as a period of occupation in the three-year period prior to the date of the gift. Accordingly, a parent can no longer gift free of CAT the family home they share with their child unless the parent has moved out of the home at least three years prior to the gift, while the child remained in occupation of it as its principal residence.

Where replacement property is the subject of a gift on or after 1 February 2007, the period of occupancy of the replaced property by the recipient will be taken into account only where the replaced property was also owned by the disponer prior to the date of the gift.

Where this exemption is claimed and subsequent events give rise to a clawback, interest on the tax due will run from the date of the event giving rise to the clawback and not the original date of the inheritance or the gift.

S60 policies

CATCA s72
CATCA s73

The proceeds of a qualifying insurance policy effected by the insured person are exempt from inheritance tax in so far as such proceeds are used to pay such tax arising on the insured person’s death or within a year of his death under dispositions made by him. Initially the “Section 60” policy was restricted to a policy effected on the life of a single individual. but was later extended firstly to a policy effected for the joint lives of spouses and the life of the survivor and then to cover exposure to gift tax or inheritance tax arising under an inter vivos disposition made by the insured within one year after the appointed day. The appointed day is defined as meaning a date occurring not earlier than eight years after the date on which the relevant insurance policy is effected, or a date on which the proceeds of a relevant insurance policy become payable on either the critical illness or the death of the insured.

The exemption covers a policy effected by a life tenant for the purpose of paying an inheritance tax liability arising on the life tenant’s death under a disposition made by someone other than the life tenant and the relief also includes the proceeds of an insurance policy effected for the purpose of discharging approved retirement fund tax (income tax) arising on the death of the beneficial owner of the approved retirement fund.

Gift tax or inheritance tax payable on an appointment out of an inter vivos discretionary trust set up by the insured is not covered by a relevant insurance policy.

Benefits to charities and public bodies

CATCA s76      Gifts or inheritances taken for public or charitable purposes are exempt where the Revenue Commissioners are satisfied that they have been, or will be, applied to purposes which are in accordance with the law of the State. This exemption covers political subscriptions, subject to certain conditions e.g. the subscriptions are within the terms of the Electoral (Amendment) Act 2001, they are not anonymous and they are expended for political purposes.

Works of art, stately houses, gardens, etc.

CATCA s77      Works of art, scientific collections, libraries, houses or gardens, etc. are exempt provided that they are of national, scientific, historic or artistic interest, are kept permanently in the State and are open to public viewing. The exemption may be lost if the objects are sold within six years after the valuation date. But, the exemption will still be granted where the sale is a sale by private treaty to:

•   The National Gallery of Ireland,

•   The National Museum of Science and Art, any other similar national institution,

•   Any university in the State (or any constituent college thereof),

•   A local authority,

•   The Friends of the National Collection of Ireland, or

•   The Irish Heritage Trust

•   The Commissioners of Public Works in Ireland

“Heritage property” includes buildings, gardens and contents of buildings insofar as they are historically associated with the buildings. The relief applies to a person who makes a gift of heritage property to the Trust and takes the form of a payment on account of an amount equal to “80 per cent of the market value of the gift of the property” against the person’s tax liabilities. The 80% restriction applies as respects determinations made under s1003A(2)(a) TCA 97 by the Minister for the Environment, Heritage and Local Government, on or after 1 January 2009.

The taxes to which the relief applies are income tax, corporation tax, capital gains tax, gift tax and inheritance tax, and may relate to past, current and future liabilities.

Companies owning heritage property

CATCA s78       A gift or inheritance of shares in a company holding heritage property can be exempt in certain circumstances.. The relief will be clawed back in certain circumstances.

Superannuation benefits

CATCA s80       Superannuation benefits payable to an employee.

Compensation, damages, winnings, etc.

CATCA s82(1)    Certain compensation payments or damages, winnings from lotteries or prizes.

Support, maintenance or education

CATCA 
s82(2) 
s82(4)

Certain normal and reasonable payments received in the disponer’s lifetime by members of his family or after the death of both parents by a minor child, for support, maintenance or education, or by a dependent relative for support or maintenance.

Government and other securities

CATCA s81       Government securities and unit trusts holding Government securities where any such security forms part of a gift/inheritance on condition that the donee/successor is neither domiciled nor ordinarily resident in the State at the date of the gift/inheritance and the disponer was the beneficial owner for a continuous period of 15 years immediately prior to the gift or inheritance with effect from 24 February 2003. A 3 year holding period applies in certain circumstances.

Unit trusts, UCITs, collective investment schemes and common contractual funds

CATCA s75       Any gift or inheritance which comprises units of specified investment undertakings at the date of the gift or inheritance and at the valuation date shall be exempt from tax and shall not be taken into account in computing tax on any gift or inheritance taken by the donee or successor provided that at the date of the disposition:

•   the disponer is neither domiciled nor ordinarily resident in the State or the proper law of the disposition is not the law of the State (in certain circumstances), and

•   at the date of the gift or inheritance the donee or successor is neither domiciled nor ordinarily resident in the State.

The exemption applies to investment undertakings within the meaning of s739B TCA 97.

Finance Act 2005 extended the exemption to units in an investment vehicle which qualifies as a common contractual fund (CCF) as defined in s739I, TCA 97.

The exemption applies to gifts and inheritances taken after 4 February 2010 in relation to units in a collective investment scheme, as defined, which is incorporated or otherwise formed under the law of a territory outside the State.

Certain life assurance policies

CATCA s74       Certain life assurance policies issued to non-ordinarily resident and non-domiciled persons or where the “proper law” was not Irish by companies located in the International Financial Services Centre. and to life policies issued by domestic life assurance companies on or after 1 January 2001.

Certain medical expenses

CATCA s84       A gift or inheritance taken exclusively for the purpose of discharging the medical expenses of a permanently, incapacitated individual.

Trusts for incapacitated individuals

CATCA s82(3)    Monies raised by public subscription for permanently incapacitated individuals provided that these monies are held in a qualifying trust.

Retirement benefits

CATCA s85       Any balance in an “approved retirement fund” or in an “approved minimum retirement fund” which passes on the death of a pensioner or of his spouse will be exempt from inheritance tax in certain circumstances; see 1.3.25(f).

Divorced spouses

CATCA s88        All transfers of property from one former spouse to another are exempt where those spouses have divorced and the transfer is made pursuant to certain court orders specified in the legislation.




5.1.12          Disclaimer

CATCA s12

A successor is entitled to disclaim his or her right to an inheritance, or his or her legal rights under Part IX of the Succession Act 1965 (as amended). Such disclaimer is not a disposition for the purpose of the CATCA and therefore does not give rise to a claim for inheritance tax on the original inheritance nor to a claim for gift tax on the benefit conferred by the disclaimer. The ultimate beneficiary, however, takes a taxable inheritance from the deceased.

A legacy or specific devise which is disclaimed falls into the residue of a testator’s estate and if not effectively disposed of by will goes on intestacy. If a residuary gift is disclaimed the residuary estate goes on intestacy.




5.1.13          Joint tenants

CATCA s13       The liability to inheritance tax in respect of an inheritance taken by persons as joint tenants is the same in all respects as if they took the inheritance as tenants in common in equal shares.




5.1.14          Free use of property

CATCA s40       Where a person is allowed to have the use, occupation or enjoyment of another person’s property free or for less than market value, this constitutes a gift for CAT purposes.




5.1.15          Companies

CATCA s43        A disposition by or to a private controlled company may give rise to a gift or inheritance which will be received by or disposed of by the beneficial owners of the shares of the company in the same proportions as the market value of each person’s shareholding. All acts, omissions and receipts of the company are deemed to be those of the beneficial owners of the shares.




5.1.16          Discretionary trusts

CATCA s14–18

There is a once-off charge on the property of a discretionary trust. Where property becomes subject to a discretionary trust, the trust will be deemed to have taken an inheritance. A charge to tax will not arise, however, until:

(a)   the disponer is deceased, and

(b)   none of the principal objects of the trust is under the age of 21 years (see below).

With effect from 11 April 1994 the initial once-off charge is 6%. 3% will be refunded if, within 5 years of the death of the disponer or, in the case of a trust with principal objects, within 5 years of the youngest reaching 21 years of age, all property within the trust has been transferred absolutely to the beneficiaries.

Section 229Finance Act 2001 extended this relief to a discretionary trust which comes into existence on the death of a life tenant and provides that the five-year period commences on the date of death of the life tenant.

Following a High Court decision in Revenue Commissioners v Executors and Trustees of the will of Jeannie Hammett Irvine, deceased, s113 Finance Act 2007 clarified that, when assets become subject to a discretionary trust created under a deceased person’s will, the five-year period commences on the date when property becomes subject to the discretionary trust, i.e. when it is transferred to the discretionary trust by the executors of the estate. This provision applies to inheritances deemed to be taken on or after 1 February 2007.

Principal Objects - These are defined as such objects of the trust as are for the time being:

(a)   The spouse of the disponer.

(b)   The children of the disponer.

(c)   The children of a child of the disponer where such child predeceased the disponer.

Exemptions - Exemption from this tax is granted to any discretionary trust which has been created exclusively for any of the following purposes:

(a)   For public or charitable purposes in the State or Northern Ireland.

(b)   (i)   For the purposes of certain superannuation schemes.

(ii)  From 5 April 1990 a sponsored superannuation scheme will only qualify where it contains no object other than to benefit employees.

(c)   For the purposes of a registered unit trust scheme.

(d)   For the benefit of an individual for the reason that such individual is, because of age, improvidence or physical, mental or legal incapacity, incapable of managing his own affairs.

(e)   For the purposes of providing for the upkeep of a house or garden referred to in s77(6) CATCA.

General - Apart from the above provisions, the transfer of property into a discretionary trust is not a taxable disposition for gift or inheritance tax purposes. When, however, a beneficiary receives a distribution of either income or capital from a discretionary trust, CAT may become payable depending on the relationship between the disponer and the beneficiary.

The following are exempt from the 6% discretionary trust tax:

(a)   Property which on the termination of the discretionary trust is taken by the State.

(b)   The notional interest on interest-free loans deemed to be benefits under the provisions of s40 CATCA.

CATCA s19–24  There is also an annual levy of 1% on the assets held by discretionary trusts where:

(a)   the disponer is dead, and

(b)   none of the principal objects of the trust is under the age of 21 years.

The 1% levy applies to property which is subject to a discretionary trust on 31 December (previously 5 April). The 1% levy is not payable in the same year as the 6% charge. In order to facilitate compliance and collection costs, the values of real property and non-quoted shares agreed for one chargeable date may, subject to certain limitations, apply to the following two chargeable dates.

The 1% levy applies as soon as the last of the principal objects of the trust attains the age of 21 years.

Section 116 Finance Act 2006 changed the date on which the 1% levy became chargeable from 5 April to 31 December for years commencing with the year 2007. For the year 2006 there were two chargeable dates, i.e., 5 April and 31 December. The tax chargeable on 31 December 2006 was 73.97% of the tax due on that date to take account of the fact that there were two chargeable dates for the year 2006. In addition, the market value agreed with Revenue for the valuation date 5 April 2006 was treated as the market value of the property on 31 December 2006.




5.1.17         Self-assessment

FA84 s36, s41
 CATCA Part 6
s45–50

Prior to 4 February 2010, a person who was primarily accountable for CAT was obliged to deliver a return within four months of the valuation date where the aggregate of all taxable gifts exceeded 80% of the group threshold. Finance Acts 2010 and 2011 changed the payment and filing dates as follows:







	Valuation Date
	Pay and File Date



	01 January 2010 – 31 August 2010
	31 October 2010



	01 September 2010 – 31 August 2011
	30 September 2011



	01 September 2011 – 31 December 2011
	30 September 2012




The following must be shown on the return:

(a)   The gift or inheritance.

(b)   The property comprised in the gift or inheritance.

(c)   An estimate of the market value of the property.

(d)   Any other particulars which may be relevant to the assessment of tax.

The taxpayer is obliged to make an assessment of the tax which to the best of his knowledge, information and belief ought to be paid and to pay that amount.

All returns are to be filed electronically since 14 June 2010 (the date of the relevant order) save for a short form which can be filed in circumstances where no relief is being claimed (other than small gift exemption) and an unconditional and unrestricted absolute interest is received from one disponer that is not part of a larger benefit or series of benefits.

Provision is made for the payment of CAT by instalments and by the transfer of certain Government securities.

Up until 4 February 2010, persons who were secondarily accountable for CAT were obliged, if required in writing by Revenue, to comply with the self–assessment procedures. (See Section 5.1.22 below).

An accountable person (the donee or successor or the agent appointed for a non resident beneficiary) must, if required in writing by the Revenue, deliver a statement stating such particulars relating to the property and such evidence as it requires as may be relevant to the assessment of tax.

Revenue may authorise a person to inspect any property comprised in a gift or any books, accounts, etc. relating to any property as may be relevant to the assessment of tax. Any person having the custody or possession of property, books, records, etc. must permit the authorised person to make the inspection at all reasonable times. Revenue has power to require additional returns from the accountable person if the return made was materially defective and to make any consequent additional assessments.

If an accountable person who has made a return or additional return becomes aware that the return was defective in a material respect, he shall within three months of becoming aware of the defect in the original return make a new return, amend the assessment and pay the outstanding tax.

The tax due must accompany the return.

The Revenue Commissioners retain the right to raise assessments, additional assessments and to correct assessments.

CATCA s51       If an accountable person pays the self-assessed tax on the relevant pay and file date no interest will be charged. Otherwise interest is chargeable at a rate of 0.0219% (0.0164% in certain circumstances) per day.

If an accountable person makes a conditional or an incorrect tax payment, such payment will be treated as a payment on account.

CATCA s45A     With effect from 1 October 2003 an accountable person is required to retain records for six years from the valuation date or the date of filing of returns if these were not filed by the due date.




5.1.18          Penalties

The following penalties are payable:

CATCA 
s58








	Self-Assessment: Failure to make returns
	€3,000



	Obstruction of person inspecting property
	€3,000



	Deliberate or careless returns or valuation statement
	*€6,345


	Assisting or inducing incorrect returns
	€3,000


	If court judgment obtained for failure to make returns, a further penalty for each day the failure continues of
	€30





CATCA s58       * The penalty for failure to deliver a return is €3,000 and for a deliberate/careless return or valuation statement is €6,345 plus in each case an amount equal to the difference between the amount of tax paid and the amount of tax that would have been payable had the return been correct.

Accountable persons are obliged to comply with the self-assessment provisions in relation to discretionary trust tax.

The provisions of Chapters 3A and 4 TCA 97 apply to penalties and Revenue offences in relation to CATCA.




5.1.19          Surcharge


CATCA s53, 
s53A

Where an accountable person delivers a return which contains an estimate of the market value of a gift or inheritance which, when expressed as a percentage of the agreed value of that asset, is within any of the percentages set out below, a surcharge will be applied as follows:








	Percentage of Agreed Value Estimated on Return
	Surcharge



	67%–100%
	nil



	50%–66%
	10%



	40%–49%
	20%



	0%–39%
	30%





Interest will be charged on any surcharge raised as per the provisions of s51 CATCA.

An accountable person aggrieved by the imposition on him of a surcharge can appeal the imposition of the surcharge within 30 days of notification to him on the grounds that having regard to all the circumstances there were sufficient grounds on which he might reasonably have based his estimate of the market value of the asset. These are the only grounds for an appeal. The usual rights for the rehearing of the appeal by the Circuit Court and on a point of law by the High Court apply.

Finance Act 2010 introduced a surcharge for the failure to file a return on time. Situations in which an individual will be deemed to have failed to file a return on time include:-

•      Fraudulently or negligently submitting an incorrect return to the Revenue and failing to amend the error prior to the return date,

•      Submission of an incorrect return where the error was not as a result of fraud or error but the person becomes aware of the error and fails to remedy the error without unreasonable delay, and

•      Where the Revenue Commissioners make a written request for evidence or a statement in connection with information contained in the return, the person will be deemed not to have made a return until they submit the information requested.

Failure to deliver a return by the specified return date will give rise to an increase in tax due as follows:-









	Length of delay in filing return
	Percentage Additional Tax
	Maximum Additional Tax



	Up to 2 months
	5%
	€12,695



	Over 2 months
	10%
	€63,485





In the majority of cases, the donee or successor will be accountable for the payment of CAT.




5.1.20          Delivery of returns

The donee of a gift or the successor of an inheritance may deliver a return in a form delivered by electronic, photographic or other process where the form is approved by the Revenue Commissioners.

CATCA s46       Affidavits and accounts must be made on a form provided by or approved by the Revenue Commissioners.

No return is required where 80% of the threshold amount has not been exceeded.

Additional requirements arise on the occasion of inheritance. The Inland Revenue affidavit must be lodged with the Probate Office who passes a copy to the Revenue Commissioners (since 14 June 2010). In addition to giving details of all the chargeable assets, wherever situate, the affidavit should also provide the following information:

(a)   Details of all gifts made by the deceased within two years of his death.

(b)   Details of the inheritances under the deceased’s will, together with a copy of the will.

(c)   Details of all other inheritances arising on his death.

(d)   The names and addresses of the beneficiaries.

(e)   Such other particulars as may be required for the purposes of the tax.

CATCA s46(12)  There is an obligation on a person to deliver a capital acquisitions tax return if requested to do so by the Revenue Commissioners even if no benefit has been received. The CATCA also imposes an obligation on the disponer in relation to a discretionary trust to make a return with 4 months of the date of disposition.

CATCA s46        From 1 January 2005 any enquiries, inspections and amendments to assessments must be made within four years of the date of receipt of the return save in the case of fraud or neglect.

CATCA s46A     From 1 October 2003 an expression of doubt can be made in relation to any matter to be included in a return. No interest charge will arise under s52 (2) CATCA in respect of any additional liability arising as a result of the doubt being determined by the Commissioners provided the doubt is genuine.




5.1.21          Interest on tax underpaid/overpaid

CATCA s51        From 1 July 2009 interest on tax underpaid is payable at a rate of 0.0219% per day (See Chart 12 for earlier rates).

Tax repayments carry interest at a rate of 0.011% per day from 93 days after the repayment claim is made, unless paid before that date. (See Chart 12 for earlier rates).

From 31 October 2003, repayment claims must be made within four years of the later of the valuation date or the date on which the tax is paid. For claims for repayment of tax made on or after 31 January 2008, the repayment claims must be made within 4 years from the date of payment of the tax, where the tax has been paid within the 4-month period after the valuation date of the gift/inheritance. Where the tax has not been paid within the 4-month period after the valuation date of the gift/inheritance, the repayment claims must be made within 4 years of the valuation date of the gift/inheritance.




5.1.22          Accountable persons

CATCA s45,
s45AA

Prior to 4 February 2010, the disponer and every trustee, personal representative, guardian, agent or other person in whose care the property was placed on or after the date of the gift or inheritance was secondarily accountable.

Finance Act 2010 removed secondary accountability for the payment of CAT. Therefore liability for the payment of CAT rests solely with the beneficiary of the gift or inheritance. The disponer or the personal representatives of the disponer will no longer have liability for unpaid CAT.

However, where a non Irish resident beneficiary takes an inheritance from an Irish disponer, the Irish resident personal representative or agent (in the case of non resident personal representatives who must appoint an Irish resident agent) may be accountable for any CAT which the non resident beneficiary fails to discharge in respect of his/her inheritance. They may only be accountable to the extent that they have control over the property comprised in the inheritance. The Irish resident personal representative or agent may deduct a sufficient amount from the property to discharge the outstanding CAT and also has the power to sell or mortgage the property to pay the tax.




5.1.23          Appeals

CATCA s66–s68 There is the right to appeal to the Property Arbitrator where the taxpayer does not agree with the Revenue’s valuation of real property. The normal appeal procedures which apply for income tax broadly apply for CAT in relation to matters other than the valuation of real property. The Revenue Commissioners have the right to request the rehearing of an appeal by the Circuit Court. An appeal may be lodged against a decision or assessment of the Revenue Commissioners only if the taxpayer has lodged a self-assessed return and paid the tax in accordance with that return.




5.1.24          Certificate of discharge

CATCA s51

Previously the Revenue Commissioners issued a certificate of discharge from liability for CAT on property to an accountable person. Such a certificate discharged the property from liability to CAT in respect of the particular gift or inheritance to the extent specified in the certificate. Since 3 April 2010, CAT is no longer a charge on property for 12 years following the gift or inheritance. Purchasers of property no longer have to seek a certificate of clearance from CAT where a property has been gifted or inherited within the previous 12 years and the Revenue no longer issue certificates of discharge.




5.1.25         Clearance certificate

CATCA s62

Generally a CAT clearance certificate must be obtained in respect of applications for registration of title to land which are based on possession. Such applications will not be dealt with by the Land Registry unless the Revenue Commissioners have issued a certificate to the effect that they are satisfied that any liability to gift tax, inheritance tax and probate tax charged on the land has been, or will be, paid within a reasonable time.

The 1996 Finance Act relaxed the clearance certificate requirement by providing self-certification as an option for solicitors dealing with applications for registration of title to land which are based on possession. The relaxation may be availed of in cases where the solicitor is satisfied that the property in respect of which the application is being made is not part of a larger holding of property and that its market value does not exceed the following limits:

•     19,050 in a case where the area occupied by the property does not exceed five hectares, or

•     127,000 in a case where the applicant is a statutory authority.

There are two exceptions to the rule that the property being registered should not be part of a larger property. The first exception is where the larger property is itself within the prescribed limit. The other exception is where the sole purpose of the application for registration is the rectification of the Register to take account of small mapping errors not exceeding 500 square metres in area or €2,540 in value.




5.1.26          Joint accounts

CATCA s109      In the case of deaths occurring on or after 4 February 2010 where a sum of money in excess of €50,000 was lodged or deposited (other than in a current account) in the joint names of two or more persons and one of such person dies, the banker concerned cannot make payments to the survivor(s) until he is furnished with a certificate by the Commissioners that there is no outstanding claim for inheritance tax in connection with the deceased. In the case of deaths occurring on or after 1 January 2002 but before 4 February 2010, the amount was €31,750.




5.1.27          Valuation of shares in private companies

CATCA s27        Shares in private companies, (defined as a body corporate (wherever incorporated) which is under the control (as defined) of not more than 5 persons (as defined) which is not a company within the meaning of s431 TCA 97) regardless of whether they are trading or non-trading companies, are, valued on a market-value basis for CAT purposes. There are certain specific valuation rules set down in respect of controlling interests as follows:

(a)   The valuation of shares in private companies is to be determined on the basis of an apportioned part of the market value of each class of share;

(b)   Apportionment as between shares of a particular class is to be by reference to the nominal amount (i.e. the total value is spread equally over each single share with no regard being had to the size of a particular holding);

(c)   Apportionment as between different classes of share is to have due regard to the rights attaching to each of the different classes (i.e. discounting the market value for entitlement or otherwise to voting rights).




5.1.28          Anti-avoidance

CATCA s44       Capital acquisitions tax is payable where arrangements result in a shift of value from one class of share to another even though no actual transfer of shares has taken place. The tax payable is calculated based on the amount by which the value of shares has been reduced. These provisions are extended to situations where a benefit is conferred by the redemption of shares in a private company and no consideration is paid for the redemption.

CATCA s6, s11   Where a disponer is domiciled in the State the proportion of the market value of any share in a private company incorporated outside the State, controlled by the donee/successor, which is derived from assets located in the State is deemed to be situate in the State.




5.1.29          Valuation of limited interests

CATCA Sch 1     Limited interests in property are taxed by reference to the capital in which the interest subsists but the taxable value is arrived at by taking the appropriate percentage as provided in the First Schedule. The percentage takes into account the age and sex of the donee or successor or the period of time for which the interest is to last.




5.1.30          Arrangements for relief from double taxation

CATCA s106      The Government has the power to make arrangements with the government of any territory outside the State in relation to double taxation relief on gift tax or inheritance tax and in relation to the exchange of information for the purpose of prevention and detection of tax evasion in respect of these taxes.




5.1.31          Unilateral credit relief

CATCA s107      A credit is in certain circumstances given for foreign estate taxes/ inheritance taxes against capital acquisitions tax where there is no double tax treaty with the foreign territory in respect of estate taxes. Credit is given for foreign tax on a property where the property is situated in the territory in which the foreign tax is chargeable.

Finance Act 2005 provides that as and from 1 December 2004 credit will also apply for foreign tax levied in a country other than where the property is situate.






5.2          The CAT/Inheritance Tax Double Tax Agreement with the United Kingdom

All references are to the Ireland-United Kingdom Double Taxation Agreement.

The double tax treaty between Ireland and the United Kingdom (SI 279 of 1978) provides relief from double taxation in respect of taxes on estates of deceased persons and inheritances and on gifts and it came into force on 2 October 1978. Its provisions are retrospective to the introduction of CAT in Ireland and capital transfer tax (CTT) in the United Kingdom.

Inheritance tax (IHT) was introduced by the UK Finance Act 1986 to replace CTT. The treaty now applies to IHT in place of CTT.


5.2.1            Elimination of double taxation

Article 8
CATCAs106
CATCA s107(2)

(1)   If tax is paid in Ireland and in the United Kingdom on property which is situated in one country only, the country in which the property is not situated must give a credit for the tax paid in the other State where the property is situated. If both the Irish and the United Kingdom tax authorities disagree regarding the situation of property, the country with subsidiary taxing rights must give the credit for the attributable tax paid in the other country.
       
(2)   Where both Ireland and the United Kingdom tax property situated in a third territory, the country with subsidiary taxing rights gives a credit for the attributable tax paid in the other country, on the third-territory doubly taxed property.

(3)   Any credit given in Ireland under the above provisions will only be allowed if the gift/inheritance on which Irish tax is due has been reduced by the payment of United Kingdom IHT.

(4)   The tax attributable to any property is the United Kingdom or Ireland tax less any tax paid in a foreign territory on that property.




5.2.2            Time limit for credit or repayment

Article 9             Any claim for a credit or a repayment under the double taxation agreement shall be made within six years from the date of the event in respect of which the claim is made.




5.2.3            How to determine the country with subsidiary rights

Article 4(2)         The necessity to determine the country with subsidiary taxing rights generally only arises if both countries claim the domicile of the donor.

To determine in which of the two countries an individual is or was domiciled for the purposes of the treaty, the following series of tests is applied:

(a)   Where has or had the individual his permanent home or the centre of his vital interest, or

(b)   where has or had the individual his habitual abode, or

(c)   of which State is or was the individual a national.

If any one of the foregoing tests can be positively applied, then the domicile of the individual is determined as being in the particular country.

Should all these tests fail to produce a positive answer, the final decision is left to be agreed between the Revenue authorities of each country.

Article 5(2)         Having settled the question of domicile, the rules for determining the country with subsidiary taxing rights are as follows:

(a)   In relation to property (other than settlement property), the state where he is not regarded as domiciled has subsidiary taxing rights.

(b)   For settlement property:

(i)   If, at the date it was made, the law of the settlement was the law of Ireland and the settlor’s domicile (only United Kingdom claiming) was in the United Kingdom, the country with subsidiary taxing rights will be the United Kingdom.

(ii)   If the proper law of the settlement was not the law of Ireland and the undisputed domicile is the United Kingdom at the date the settlement was made, but at some time later the proper law of the settlement becomes Irish or the settlor’s domicile becomes indisputably Irish, then Ireland will have the subsidiary taxing rights.

(iii)   If the proper law of the settlement was not the law of Ireland and the settlor’s domicile is disputed and determined at the time the settlement was made under Article 4(2), the state where he is not domiciled will have subsidiary taxing rights.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Irish Taxation: Law and Practice

Law of Capital Acquisitions Tax

Revenue publications:

•   eBrief No. 72/2010: Capital Acquisitions Tax – Pay and File

•   eBrief No. 65/2010: Finance Act 2010 - Changes to Probate & Capital Acquisition Tax

•   eBrief No. 57/2010: Capital Acquisitions Tax - ROS Form IT38

•   eBrief No. 51/2010: Changes to CAT and Probate – Finance Act 2010 – Update of Frequently Asked Questions

•   eBrief No. 42/2010: Capital Acquisitions Tax Consolidation Act 2003

•   eBrief No. 38/2010: Changes to Capital Acquisitions Tax and Probate - New Forms

•   eBrief No. 37/2010: Changes to Capital Acquisitions Tax and Probate Administration

•   eBrief No. 23/2010: Finance Act 2010: A Guide to Changes to Probate & Capital Acquisitions Tax

•   eBrief No. 02/2010: Capital Acquisitions Tax – 2010 Group Thresholds

•   Revenue Guidance Notes on the changes to Probate and CAT and Frequently Asked Questions are available on the Revenue website www.revenue.ie.














	
CHAPTER 6


	
CAPITAL GAINS TAX











6.1          Capital Gains Tax

TCA97 s28        Capital gains tax is payable on chargeable gains arising on the disposal of assets since 5 April 1974.




6.1.1            Disposal

TCA97 s534       A disposal takes place whenever the ownership of an asset changes and includes a part-disposal. A disposal occurs even where no capital sum is derived from the change in ownership e.g., gift or exchange.




6.1.2            Death

TCA97 s573       Death is not an occasion when disposal occurs. A person becoming entitled to an asset by reason of death is treated for capital gains tax purposes as having acquired the asset on the date of death and at its market value on that date.




6.1.3            Part-disposals

In computing the chargeable gain or allowable loss on the disposal of part of an asset, the amount to be deducted from the proceeds of sale is restricted to the proportion of the original cost, or 6 April 1974 value of the asset (for assets acquired prior to that date), which the proceeds of sale bear to the value of what remains. The proportion is given by the following fraction:

[image: Formula]

where

A = The amount or value of the consideration for the part-disposal.

B = The market value of that part of the asset which remains undisposed of.




6.1.4            Assets

TCA97 s532       All forms of property are assets for the purpose of capital gains under the TCA 97, whether situated in the State or not, including options, debts and currency other than Irish currency.




6.2          Computation of Chargeable Gains and Allowable Losses




6.2.1            Indexation

TCA97 s556

Relief was provided for the inflation content of chargeable gains accruing on the disposal, between 6 April 1978 and 31 December 2002, of assets owned for more than twelve months prior to the date of disposal. Certain restrictions applied to the disposal of development land on or after 28 January 1982.

Inflation was measured by the increase in the Consumer Price Index, as compiled by the Central Statistics Office, in the period from mid-February in the year preceding the year of acquisition or in the year preceding the year in which further allowable expenditure was incurred to mid-February in the year preceding the year in which disposal took place. All chargeable assets held on 6 April 1974 were deemed to have been acquired at their market value on that date with the result that the relief for inflation was calculated by reference to the level of the Consumer Price Index at mid-February 1974.

The relief was granted by allowing the cost and, if applicable, additional expenditure on the asset to be adjusted by multiplying it by a figure as specified in s556 TCA97 known as the “indexation factor”.

While indexation was abolished in respect of expenditure incurred on or after 1 January 2003, the indexation factors to be applied to expenditure incurred before that date are shown in Chart 25.

Development land

The relief for inflation applied to all assets but certain restrictions apply to disposals of development land or shares deriving their value from such land on or after 28 January 1982.

TCA97 s650,
s651

The application of the relief for chargeable gains arising on the disposal of development land or shares deriving their value from such land is as follows:

(i)   Where the land or shares were acquired after 5 April 1974 up to 31 December 2002, the adjustment for inflation only applied to that portion of the purchase price as reflects the current-use value of the land at the date of purchase. The remainder of the purchase price is allowed as a deduction.

(ii)   Where the land or shares were owned at 6 April 1974 the adjustment for inflation only applied to that portion of the market value at that date as reflected the current-use value of the land at that date. The remainder of the market value will be allowed as a deduction.

Development land is land in the State, the consideration for the disposal of which, or the market value of which at the date of disposal, exceeds the current-use value of that land at the date of disposal.

Current-use value means the open-market value of the land at a particular time, calculated on the assumption that it was at that time, and would remain, unlawful to carry out development, other than development of a minor nature.

Where the total consideration received by an individual from the sale of development land in a year of assessment does not exceed €19,050 no liability to “development land” capital gains tax will arise. The normal capital gains tax will apply.

As outlined above, indexation does not apply to expenditure incurred on or after 1 January 2003.




6.2.2            Deductions

TCA97 s552       In computing chargeable gains or allowable losses the amounts to be deducted from the consideration received for an asset, excluding development land, include the following:

(a)   The cost of acquisition as increased by the relief for inflation up to 31 December 2002 (indexation).

(b)   Additional expenditure on the asset for the purpose of enhancing the value of the asset, as increased by the relief for inflation up to 31 December 2002, calculated by reference to the date on which such expenditure is incurred.

(c)   Incidental costs of acquisition and disposal.

TCA97 s554       No deduction is allowed for expenditure which is allowable for income tax purposes.




6.2.3            Interest

TCA97 s552-3     Interest is not an allowable deduction for capital gain tax purposes except in certain circumstances where a company borrows money to defray expenditure on the construction of any building, structure or works.




6.2.4            Losses

TCA97 s546       Chargeable gains of a year of assessment are aggregated with allowable losses of the year for the purpose of computing the net amount assessable to capital gains tax. Losses brought forward from earlier years are also deductible. Losses are set off against gains chargeable at the highest rate of capital tax and so on in order. Allowable losses which remain unrelieved may be carried forward indefinitely.

TCA97 s546A      Finance Act 2010 provided anti-avoidance measures to target aggressive capital gains tax avoidance schemes where no real economic loss has occurred. With regard to disposals made on or after 4 February 2010, a loss will not be an allowable loss if:-

(a)   it accrues to a person directly or indirectly in consequence of or in connection with any arrangements, and

(b)   the main purpose or one of the main purposes of the arrangements is to secure a tax advantage.

Arrangements include any agreement, understanding, scheme, transaction, or series of transactions, whether or not legally enforceable.

A tax advantage means:

•   relief or increased relief from tax;

•   repayment or increased repayment of tax;

•   the avoidance or reduction of a charge to tax or an assessment to tax; or

•   the avoidance of a possible assessment to tax.

TCA97 s653       Gains on development land may only be offset by losses on development land. Losses on development land may be set off against gains on disposals of other assets.

TCA97 s549       A loss arising on the disposal of an asset to a connected person, as defined, is only allowable insofar as it can be set against a chargeable gain arising on the disposal of some other asset to the same person.

Inflation relief (indexation) cannot convert a monetary gain to an allowable loss.




6.2.5            Assets which have qualified for capital allowances

TCA97 s561       The majority of such assets would be wasting assets and but for express provision would be exempt from capital gains tax under the provisions of s603 TCA97. Section 561 TCA 97 provides that, where a gain arises on such assets, the computation disregards the fact that capital allowances have been granted. This is because the capital allowances will have been recovered by means of a balancing charge. The chargeable gain is computed by comparing cost with proceeds of sale. The indexation relief was granted in the normal way.

Where a loss arises on the disposal of such assets, that loss will not be allowed to the extent that it has been covered by capital allowances.




6.2.6            Grants

TCA97 s565       Where any part of the cost of an asset has been met directly or indirectly by any Government, by any board established by statute or by any public or local authority, whether in the State or elsewhere, the grant or subsidy must be deducted in arriving at the cost of the asset for capital gains tax purposes. If the asset was owned on 6 April 1974 the cost will be the market value at that date, and any grant or subsidy received before that date must be deducted from the market value. By this means the indexation was applied to the net amount after deducting the grant or subsidy.




6.2.7            Leases

TCA97 s588
Sch14

A disposal of an interest in a lease which has more than 50 years to run is a normal disposal for capital gains tax purposes.

Where a lease which has less than 50 years to run is disposed of, it is treated as a wasting asset and special rules apply as to the amount of the cost which is allowable as a deduction on disposal from the proceeds of sale. The rate at which the cost is assumed to be written off is in accordance with the table set out below (page 410).

On disposal of a lease which has less than 50 years to run, the amount of the costs to be allowed is:

[image: Formula]

where

C = Cost

P(1) = the percentage derived from the table overleaf for the duration of the lease at the beginning of the period of ownership.

P(3) = the percentage derived from the same table for the duration of the lease at the time of the disposal.

Where additional expenditure is incurred during the currency of the lease the amount of that expenditure allowable as a deduction is:

[image: Formula]

where

C = Cost

P(2) = the percentage derived from the table overleaf at the date the additional expenditure was incurred.

P(3) = the percentage derived from the same table for the duration of the lease at the time of the disposal.

Where payment of a premium is required under a lease, there is a part-disposal of the freehold or other asset out of which the lease is granted. Any part of the premium which is taxed under Case V of Schedule D is excluded from the consideration to be taken into account for capital gains purposes.

Disposal of Short Lease










	Years 50
(or more)
	Percentage
100.00
	Years
25
	Percentage
81.1


	


	49
	99.7
	24
	79.6



	48
	99.3
	23
	78.1



	47
	98.9
	22
	76.4



	46
	98.5
	21
	74.6



	45
	98.1
	20
	72.8



	44
	97.6
	19
	70.8



	43
	97.1
	18
	68.7



	42
	96.6
	17
	66.5



	41
	96.0
	16
	64.1



	40
	95.5
	15
	61.6



	39
	94.8
	14
	59.0



	38
	94.2
	13
	56.2



	37
	93.5
	12
	53.2



	36
	92.8
	11
	50.0



	35
	92.0
	10
	46.7



	34
	91.2
	9
	43.2



	33
	90.3
	8
	39.4



	32
	89.4
	7
	35.4



	31
	88.4
	6
	31.2



	30
	87.3
	5
	26.7



	29
	86.2
	4
	22.0



	28
	85.1
	3
	17.0



	27
	83.8
	2
	11.6



	26
	82.5
	1
	6.0



	 
	 
	0
	0.0






6.2.8            Time of disposal

TCA97 s542       The time of disposal is the time at which the contract is made. If the contract is conditional the time of disposal is the time when the condition is fulfilled. There are also provisions covering the time of disposal in the case of compulsory acquisition, hire purchase, capital sums derived from assets and certain life assurance policies and contracts for deferred annuities.

With regard to disposals under Compulsory Purchase Orders (CPO’s), the general rule is that the date of disposal is the earlier of when the compensation is agreed or the time when the local authority enters the land under its powers. However, with regard to disposals of land made before 4 February 2010, by a person engaged in farming to a local authority for road widening purposes and subject to the land having been used for farming before its disposal, the chargeable gain was deemed to accrue in the year of assessment in which the consideration for the disposal was received.

Finance Act 2010 extended the ability to defer the charge to capital gains tax to persons other than farmers and in relation to disposals other than for road widening purposes. Accordingly, with regard to disposals made on or after 4 February 2010, where a person makes a disposal of land to a local authority holding CPO powers, and the disposal would not have been made but for the exercise of the compulsory purchase powers or the giving by the local authority of formal notice of its intention to exercise the powers, the chargeable gain on the disposal is deemed to accrue:

(i)   on the day on which the payment of compensation is received by the person making the disposal;

(ii)   at a time immediately before the person’s death, if sooner.




6.2.9            Identification of shares disposed of with shares purchased

TCA97 s580       Shares of the same class disposed of are identified with purchases on a first in, first out basis. There are special problems, however, in relation to shares held at 6 April 1978, and acquired on or after 6 April 1974. Where some of these shares have been disposed of they have, up to and including 5 April 1978, been treated on a pool basis, i.e. treated as a single asset growing or diminishing on the occasion when shares were acquired or disposed of. The continuation of the pooling system for disposal of these shares on or after 6 April 1978 would not permit the inflation relief to be correctly applied. In order that the reliefs may be applied, it is provided that pools of shares existing at 6 April 1978 are to be unravelled by matching acquisitions and disposals in the period from 6 April 1974 to 5 April 1978 in the proportion which the number of shares disposed of bears to the total number of shares in the pool immediately prior to the disposal. The shares remaining at 6 April 1978 are identifiable by reference to both date of acquisition and cost.

The unravelling procedure did not affect computations of chargeable gains or allowable losses for periods up to 5 April 1978.

If shares are disposed of within 4 weeks of acquisition different rules apply under s581 TCA 97.




6.2.10           Options

TCA97 s540       Options are assets for capital gains tax purposes.

The granting of an option is a disposal separate from the asset to which it relates. If the option is exercised, the grant of the option ceases to be a separate transaction and becomes part of the overall transaction in which the asset is sold and acquired.

The abandonment of an option is a disposal but no allowable loss can occur.




6.2.11           Restrictive covenants

TCA97 s541B      A charge to capital gains arises where:

(i)   A person who (whether under a legally binding arrangement or not) gives an undertaking to curtail their conduct or activities and, in exchange for that undertaking, consideration is obtained by them or any other person, and

(ii)   Where such amount is not liable to income tax or not otherwise liable to capital gains tax by virtue of it not being consideration for the disposal, in whole or in part, of an asset.

The above provision applies in respect of undertakings given on or after 6 February 2003.




6.2.12           Liquidations

TCA97 s571       The appointment of a liquidator does not give rise to a disposal for capital gains tax purposes. Any disposal of assets by a liquidator during the course of the liquidation or a distribution in specie of assets to the shareholders is a disposal by the company.

When the shareholders receive a distribution, either in cash or in specie, this is a disposal for capital gains tax purposes.

Capital gains tax arising on chargeable gains on disposals made by a liquidator, receiver, mortgagee or chargee (“accountable persons”) is recoverable by means of an income tax assessment under Case IV of Schedule D, raised on the accountable person.




6.2.13           Reorganisations and amalgamations or reconstructions

TCA97
s584-s587


Sections 584 to 587 of the TCA 97 deal with share reorganisation on the amalgamation or reconstruction ofcompanies by way of exchange of shares or securities. All of these sections provide that where, subject to certain conditions, a shareholder, either an individual or a company, receives in exchange for the shares which they hold, a new form of share or security in the company being reorganised or in a new company in the case of amalgamations or reconstructions, no capital gains tax charge will arise at that point. The gain is deferred until such time as the new shares/securities are disposed of by the holder. The new shares/securities are deemed to have been acquired at the cost and on the date on which the original shares/securities were acquired. These deferrals are commonly referred to as “paper for paper”.

The definition of securities in the sections referred to is very wide and includes debentures, loan stock or other similar securities.

If there is any payment of cash on either a takeover or a capital reorganisation, a part-disposal occurs.

The relief will only apply where it is shown that the exchange was effected for bona fide commercial reasons and does not form part of any arrangement or scheme of which the main purpose or one of the main purposes is avoidance of liability to tax.

Finance Act 2003 removed the facility to defer capital gains tax by the issue of debentures, loan stock or other similar securities under the provision of ss584-587 TCA 97 as described above.

Subject to two transitional provisions, the changes took effect in relation to an issue or allotment of debentures, etc. on or after 4 December 2002, unless such an issue or allotment was made pursuant to a written binding agreement made before that date. However, capital gains tax deferral will still apply where debentures are issued on or after that date by one company to another company under a company amalgamation by exchange of shares (s586 TCA 97) or under a company reconstruction and amalgamation (s587 TCA 97) where both companies are members of the same group for the purposes of s 616 TCA 97.




6.2.14           Inheritances and gifts

TCA97 s573        Assets acquired by inheritance or gift are deemed to have been acquired at market value at the date of death or gift.




6.2.15           Rights issues

TCA97 s584       Expenditure on a rights issue is deemed to have been incurred when the consideration was given. The relief for inflation is applied accordingly.




6.2.16          Calls on shares

TCA97 s582       Where there has been an issue of shares or debentures and a person gives any consideration on a date which is more than 12 months after the allotment of the shares or debentures, the consideration will be deemed to have been incurred on the date on which it was given. As a result, the relief for inflation applies from the later date.




6.2.17          Matching of foreign currency assets and foreign currency liabilities

TCA97 s79A       In computing any chargeable gain or loss on the disposal of a relevant foreign currency asset it is possible to match such assets with relevant foreign currency liabilities for accounting periods ending on or after 6 February 2003. The legislation deals with a company acquiring share capital denominated in a foreign currency (i.e., other than the Euro). It applies where after the investment of share capital the relevant company owns at least 25% of the target’s share capital and the target is either a trading company or a holding company of a trading company.

Within three weeks of the acquisition of the share capital, the company may give notice to the Revenue Commissioners that it wishes to match the shares held in a foreign currency with a corresponding foreign currency liability. When this election is made any gain arising in relation to the disposal of the share capital as a result of exchange rate movements can be adjusted so that the deemed proceeds are reduced by any corresponding loss arising in respect of the foreign currency liability due to exchange rate movements. Conversely if the company realised a gain on the repayment of a liability due to exchange rate movements the gain is added to the deemed proceeds arising in respect of the foreign currency asset, provided the increase does not exceed the amount of a capital gains tax loss arising on the disposal of the shares due to exchange rate movements. The effect of s79A TCA 97 is to match the relevant foreign currency asset with the related foreign currency liability for tax purposes. (See also 2.9.1.)

Finance Act 2007 amended s79B TCA 97 to ensure that the original provision as amended by Finance Act 2006 operates as intended. Companies are allowed to elect to match for tax purposes a trading asset denominated in a foreign currency with redeemable share capital denominated in that currency. Where the option is exercised, any foreign exchange gain or loss on the share capital is to be taken into account in calculating taxable income of the company so as to match a corresponding exchange loss or gain on the asset. In exercising this option a company achieves tax neutrality in relation to such exchange movements. The two amendments are:

•   The first amendment ensured that unrealised foreign currency movements on the share capital can be taken into account for tax purposes over the period of the loan on a “mark to market” basis. This achieves a better timing of the matching allowed under the section so as to achieve full neutrality.

•  The second amendment provided that the tax neutrality provided for under s79B TCA 97, which currently assumes a Euro functional currency, is also available to a company whose functional currency is other than the Euro. This could arise, for example, where a company whose functional currency is the US$ gives loans denominated in Stg.

As Finance Act 2007 clarified the original intention of the legislation as amended by Finance Act 2006, it takes effect from 1 January 2006 – the original commencement date.




6.3          Persons Chargeable

TCA97 s29         Individuals, trusts, unincorporated bodies, etc. are chargeable to capital gains tax. Capital gains of companies are chargeable to corporation tax.




6.3.1            Residence/Domicile

An individual who is resident or ordinarily resident in the State for a year of assessment is chargeable to capital gains tax on chargeable gains made on the disposal of assets wherever situated. An individual who is neither resident nor ordinarily resident in the State for a year of assessment is chargeable to capital gains tax only on chargeable gains made on the disposal of:

(a)   Land or buildings in the State.

(b)   Assets of a business carried on in the State.

(c)   Minerals in the State.

(d)   Exploration or exploitation rights in the Continental Shelf.

(e)   Unquoted shares deriving the greater part of their value from such assets as mentioned above at (a), (c) and (d).

With regard to a disposals made before 20 November 2008, an individual who was resident or ordinarily resident, but not domiciled, in the State was liable to capital gains tax on chargeable gains on the disposal of assets situate outside the State and the United Kingdom, only to the extent that the chargeable gains were remitted into the State.

With regard to disposals made on or after 20 November 2008, gains made by such individuals on the disposal of UK assets will only be taxable to the extent that they are remitted into the State. Accordingly the remittance basis of taxation will apply to gains arising to all non-domiciled resident or ordinarily resident individuals, in respect of non-Irish-situated assets. Losses arising on the disposal of such assets are not allowable losses for capital gains tax purposes.




6.3.2           Temporary non-residents

TCA97 s29A       Finance Act 2003 imposed a capital gains tax charge in respect of a deemed disposal of certain assets (relevant assets) that an individual owns on the last day of the last year of assessment for which the individual is taxable in the State, prior to becoming taxable elsewhere. However, the capital gains tax charge will only arise:

(i)     If the individual is not taxable in the State for a period of five years or less before again becoming so taxable, and

(ii)    To the extent that the individual disposes of those assets during that period.

Relevant assets are shares in a company, or rights to acquire shares in a company, being shares or rights which he or she beneficially owned on the last day of the year of his or her departure and the market value of which on that day;

(i)     is equal to, or exceeds, 5% of the value of the issued share capital of the company, or

(ii)    exceeds €500,000.

Whereas the gain on the deemed disposal arises before the individual ceases to be taxable in the State, the gain is required to be included in the individuals return and the tax in respect of it accounted for in the year in which the individual is again taxable in the State. Credit will be given in respect of any foreign tax payable on an actual disposal of the assets where such tax is payable in a territory with which Ireland has a double taxation treaty.

These provisions apply to individuals who cease to be resident in the State on or after 4 December 2002.

TCA97
s1028(6A)

Disposals to a spouse, separated spouse or former spouse are exempt from capital gains tax – see below. However, the exemption does not apply to disposals on or after 7 December 2005 where the spouse acquiring the asset would not be liable to Irish capital gains tax if he/she disposed of it in the year in which he/she acquired it (i.e., if he/she disposed of the asset abroad while being non-resident in the State for tax purposes).




6.3.3            Husbands and wives

TCA97 s1028     The chargeable gains of a married woman are assessed on the husband unless separate assessment is claimed.

Any unallowed loss of one spouse is deductible in computing the chargeable gains of the other.

A transfer of assets between husband and wife does not give rise to a disposal for capital gains tax purposes. The spouse who receives the asset is deemed to have acquired it on the date and at the cost at which the other acquired it.

See 6.3.2 for subsequent disposals by a non-resident spouse.




6.3.4            Separated spouses

TCA97 s1030      A charge to capital gains tax will not arise where a person disposes of an asset to his or her spouse and both spouses:

(a)   have been granted, or are treated as having been granted, a judicial separation under the Family Law Act 1995, or

(b)   are parties to an order made under Part II of the Judicial Separation and Family Law Reform Act, 1989, on or following the granting of a decree of judicial separation where such order is treated, by virtue of s3 of the Family Law Act 1995, as if made under the corresponding provisions of the Family Law Act 1995, or

(c)   are parties to a deed of separation, or

(d)   are the subject of a relief order within the meaning of the Family Law Act 1995, made following the dissolution of marriage.

The spouse to whom the disposal is made will be treated as having acquired the asset on the same day and at the same cost as the spouse who had made the disposal.

See 6.3.2 for subsequent disposals by a non-resident spouse.




6.3.5            Divorced persons

TCA97 s1031      A charge to capital gains tax will not arise when a person who has obtained a decree of divorce under the Family Law (Divorce) Act 1996 disposes of assets pursuant to a court order under that Act to his or her former spouse.

The spouse acquiring the asset is deemed to have acquired it at the same time and the same cost as the other spouse.

A charge to capital gains tax will not arise in respect of disposals where:

(i)   an order for the disposition of property between spouses is made by an Irish court on foot of a foreign judicial separation; and

(ii)   property disposition orders are made by foreign courts, which are analogous to those made by Irish courts in similar circumstances, on foot of foreign divorces and foreign judicial separations which are recognised in the State.

See 6.3.2 for subsequent disposals by a non-resident spouse.




6.4         Exemptions, Reliefs and Allowances


6.4.1           Personal exemptions and reliefs

TCA97 s601       The first €1,270 of chargeable gains of an individual is exempt. The exemption is not transferable between spouses.

TCA97 s593       Disposals of life assurance policies and deferred annuities by the original beneficial owner in respect of policies issued by an Irish life assurance company are exempt.

TCA97 s602       A gain accruing to an individual on the disposal of an asset which is tangible moveable property and not a wasting asset where the consideration does not exceed €2,540 is exempt. Where the consideration exceeds €2,540 marginal relief applies to restrict the tax payable to one-half of the excess of the consideration over €2,540. Losses accruing on the disposal of such assets are restricted to the difference between cost and deemed proceeds of sale of €2,540.

This exemption does not apply to a disposal of commodities by a person dealing on a terminal market or to the disposal of currency of any description.

TCA97 s603       The disposal of an asset which is tangible moveable property and which is a wasting asset (a wasting asset means an asset with a predictable life not exceeding 50 years) is exempt.

The exemption does not apply to assets which have been exclusively used for the purpose of a trade or profession and have or could have qualified for capital allowances. Part-use for the purpose of a trade or profession will cause part of the exemption to be lost.

The exemption does not apply to a disposal of commodities by a person dealing on a terminal market.

TCA97 s606       A gain on the disposal a work of art valued at not less than €31,740 where it has been loaned to an approved gallery or the Irish Heritage Trust for a period of not less than 10 years for display to the public.

TCA97 s607       Irish Government securities and certain others. Profits and losses on gilt futures contracts are calculated by reference to the market price of the underlying gilt in order to prevent the generation of artificial losses on such futures contracts.

TCA97 s608       Gains accruing on the disposal of investments held as part of an approved superannuation fund or the assets of a personal retirement savings account (PRSA) to the extent that the income from the investment funds is exempt from tax, or investments held as assets of certain occupational pension schemes in situations where the trustees are exempt from income tax.

TCA97 s609       A gain accruing to a charity exempt from income tax, subject to certain conditions.

TCA97 s610       Gains accruing to the list of bodies contained in Schedule 15 TCA 97, which include:

(a)   A registered trade union to the extent that the proceeds of the disposal giving rise to the gain or, if greater, the consideration for the disposal under the TCA 97 have been, or will be, applied solely for the purposes of its registered trade union activities.

(b)   Registered and unregistered friendly societies whose income is exempt from income tax.

(c)   A local authority or a joint body within the meaning of s2(1) of the Local Government Act 2001.

(d)   The Central Bank of Ireland.

(e)   The Health Service Executive.

(f)   A vocational education committee established under the Vocational Education Act 1930.

(g)   A committee of agriculture established under the Agricultural Act 1931.

(h)   The National Tourism Development Authority and certain regional tourism authorities.

(i   )Disposals on or after 5 December 1994 of assets by the Cork and Dublin District Milk Boards and their associated companies to an Interim Board and any subsequent disposal of the assets by the Interim Board.

(j)   The National Rehabilitation Board.

(k)   The National Development Finance Agency.

(l)   Tourism Ireland Limited.

(m)   An approved body, within the meaning of s235(1) TCA 97, to the extent that the proceeds of the disposal giving rise to the gain or, if greater, the consideration for the disposal under the TCA 97 have been, or will be, applied for the sole purpose of promoting athletic or amateur games or sports.

(n)   Any body established by statute for the principal purpose of promoting games or sports, and any company wholly owned by such a body, to the extent that the proceeds of the disposal giving rise to the gain or, if greater, the consideration for the disposal under the TCA 97 have been, or will be, applied for that purpose.

(o)   The Courts Service (from 02/02/2006).

(p)   The Irish Auditing and Accounting Supervisory Authority (from 02/02/2006).

(q)   The National Asset Management Agency

TCA97 s611       Gains on certain disposals to the State, public bodies & charities.

TCA97 s613       Gains on:

(a)   National savings schemes.

(b)   Prize bonds.

(c)   Compensation or damages for personal injury or wrong.

(d)   Betting winnings.

(e)   Payments under pension schemes.

(f)   The disposal of a life interest under a settlement by the person for whose benefit the settlement was created or by any other person except where the interest was acquired for a consideration in money’s worth.




6.4.2            Private residence

TCA97 s604       A gain accruing to an individual on the disposal of an interest in a private residence and grounds of up to one acre which has been occupied by him throughout the period of ownership as his only or main residence. Certain periods of absence are regarded as periods of occupation. These are:

(a)   The last 12 months of ownership.

(b)   Any period of absence throughout which the individual worked in a foreign employment.

(c)   Any period of absence, not exceeding four years, during which the individual was prevented from occupying the residence because of local employment conditions.

Periods of foreign or local employment will qualify as periods of occupation only if the individual occupies the residence both before and after the periods.

The gain arising on any portion of a private residence used exclusively for business purposes is not exempted.

For the purpose of the relief, an individual may not have more than one main residence at any one time. If an individual has more than one residence, he may agree with the Inspector of Taxes which is to be treated as his main residence by giving notice to the Inspector within two years of the beginning of the period of acquisition of the second residence. Spouses living together may only have one main residence for both.

The relief applies to a chargeable gain arising on the disposal by a trustee of an asset which was settled property and occupied as his only or main residence by an individual entitled to occupy it under the terms of the settlement.

The relief is extended to disposals of a dwelling-house which, during the period of ownership, was the sole residence rent-free of a dependent relative. No more than one residence may qualify at any one time.

In the case of a married couple living together, relief may be claimed separately by each spouse in respect of a dwelling-house owned by that spouse and occupied by a dependent relative.

The relief given to an individual on the sale of his/her residence does not apply to the part of the gain reflecting “development value”. The relief is calculated only by reference to the gain that would have arisen if the property was both bought and sold for its value solely as a residence.

This restriction on the relief is contained in s604(12) TCA 97.

The gain on the disposal of the property is calculated in the normal way (as development land; see 6.2.1), and the resulting gain is reduced by the restricted residence relief. The balance of the gain is chargeable in full as a development land gain.




6.4.3            Transfer of land to children for construction of residences

TCA97 s603A     An exemption from capital gains tax arises where a parent transfers land, valued at:

•   not more than €254,000 during the period 6 December 2000 to 4 December 2007, and

•   not more than €500,000 on or after 5 December 2007,

•   to his or her child, to enable the child to build a principal private residence.

The above thresholds apply where both parents make a simultaneous disposal of a site to their child.

For disposals made on or after 1 February 2007, the area of the land must not exceed 0.4047 hectare, i.e., 1 acre (exclusive of the area on which the house is to be built).

If the child subsequently disposes of the land (other than to their spouse) and the land does not:

(i)    contain a dwelling-house which was constructed by the child since the acquisition of the land; and

(ii)   which had been occupied for a period of at least three years;

then the chargeable gain which would have accrued to the parent shall accrue to the child. This is in addition to any gain arising to the child on the land itself. Where a child suffers such a clawback, they may subsequently receive a further exempt land transfer.

With regard to disposals made on or after 31 March 2006, a child also includes a foster child who resided with and was under the care of and maintained at the expense of the individual making the disposal for a period of five years, or periods which together amounted to five years, up to the time that such foster child reached 18 years of age. However, the claim for relief must not be based on the uncorroborated testimony of one witness.




6.4.4            Retirement relief

(a)   Disposal of business or farm or shares in family company

TCA97 s598       A gain arising to an individual who has attained the age of 55 on the disposal of his business or farm or shares in his family company or holding company is disregarded where the consideration is less than €750,000, in respect of disposals made on or after 1 January 2007 (previously €500,000 in respect of disposals made between 6 February 2003 and 31 December 2006). Where the consideration is more than the limit, there is marginal relief which restricts the tax payable to one-half of the difference between the consideration and the limit.

To qualify for the relief, the individual must have owned the assets for a minimum period of 10 years ending with the disposal and, where the farm or business is disposed of through shares in the family company, the individual must have been a working director of the relevant company for a period of not less than 10 years, during which period he or she has been a full-time working director of the relevant company for a period of not less than five years.

With effect from 1 January 2002, a taxpayer claiming retirement relief in respect of the disposal of shares in a family company may also claim the relief in respect of land, buildings, machinery and plant which the individual has owned for a period of at least 10 years ending on the date of the disposal provided that:

(i)    the assets were used by the company throughout the taxpayer’s period of ownership, and

(ii)   the assets are disposed of at the same time and to the same person as the shares in the family company.

With effect from 6 February 2003, the use of an asset by a deceased spouse of an individual will be taken into account for the purposes of determining whether the individual qualifies for the relief. In addition, the period that an individual was a director of a company will be deemed to include the period during which the individual was a director of another company where, under a scheme of reconstruction or amalgamation, shares in that other company were exchanged for shares in the first-mentioned company.

The relief is also available to farmers transferring land into the early retirement scheme provided that the farmer used the land for the purposes of farming for a period of at least 10 years ending on the date of the transfer.

Subsequent disposals of such land which had been leased under the scheme will also qualify for the relief with effect from 27 November 2000.

With effect from 1 January 2002, retirement relief is extended to include the compulsory purchase of a farmer’s land by a local authority for the purposes of road widening when, at the time of purchase, or in the preceding five years, the farmer had let the land and provided that immediately before the time the farmer let the land he or she used it for the purposes of farming for a period of at least 10 years.

The EU Single Farm Payment Entitlement will qualify as an asset for the purposes of the relief for disposals made on or after 1 January 2005 provided the farmer fulfils the 10-year rule in relation to the ownership and usage of the land which is disposed of at the same time as the Entitlement.

In the case of a husband and wife who are co-owners of land but only one of them becomes a partner in a Milk Production Partnership, an exemption can be sought from the requirement for both of them to become partners in such partnerships by obtaining a certificate from the Minister for Agriculture and Food. Accordingly, retirement relief will apply equally to both spouses in respect of disposals on or after 1 January 2005.

With regard to disposals on or after 14 May 2004 (see Revenue e-Brief No. 14/2005), the Revenue Commissioners will consider claims for retirement relief from taxpayers who at the time of the disposal are within 12 months of their 55th birthday, providing the following conditions are met:

(i)    The taxpayer is, due to severe or chronic ill health, unable to continue farming, or in his/her trade, profession, office or employment, or as a working director in a relevant company.

(ii)   On cessation, the taxpayer disposes of the qualifying assets and all the other conditions of the relief are satisfied, other than the age requirement.

(iii)  The taxpayer provides medical evidence of the illness and outlines the circumstances in which the relief is being claimed.

With effect from 2 April 2007, the relief is extended in certain circumstances to disposals of land that had been let prior to its disposal.

The land in question must have been let for a period of not longer than 15 years ending with the date of the disposal, it must have been owned and used for farming by the individual making the disposal for a period of not less than 10 years prior to the initial letting and it must be disposed of to a child within the meaning of s599 TCA 97.

TCA97 s598A      The relief also applies on the dissolution of farming partnerships and the disposal of qualifying assets in the period 13 March 2008 to 31 December 2013. The asset being disposed of must have been owned and used by the farming partnership for 10 years prior to the dissolution of the partnership. Where one of the partners has acquired a share of the partnership by way of inheritance, the period of ownership and use of the farm will run from the date that the donor originally entered the partnership. The relief provides that a gain will not be treated as accruing in respect of a relevant partnership asset and that asset will be treated as having been acquired at the same time and for the same consideration as it was originally acquired by the partner who disposed of that asset. The relief does not apply to the disposal of trading stock.

Since 17 April 2008 the relief applies to compensation payments made under the scheme for the decommissioning of whitefish vessels, in accordance with Council Regulation (EC) No. 1198/2006 of 27 July 2006. In order for the relief to apply, the person who receives the compensation payment must have owned and used the fishing vessel for the period of six years prior to the receipt of that payment (rather than the normal 10-year period) and must be at least 45 years of age at that time (rather than the normal 55 years of age).

TCA97 s598(8)    With regard to disposals made on or after 31 January 2008, the relief will not apply to a disposal of qualifying assets unless it is shown that a disposal is made for bona fide commercial reasons and does not form part of any arrangement or scheme of which the main purpose, or one of the main purposes, is the avoidance of tax.

TCA97s598(7A)   Finance Act 2010 provided that with regard to disposals made on or
after 4 February 2010, the payment made by a company on the redemption, repayment or purchase of its own shares, which is not treated as a distribution for the purposes of Chapter 2 of Part 6 of TCA 97, will be treated as coming within the scope of the relief and will, therefore, be taken into account for the purpose of the €750,000 threshold.




6.4.5            (b)    Disposal within the family of business or farm or shares in family company

TCA97 s599       For disposals of assets as mentioned above for s598 TCA 97, an individual, meeting the conditions as for s598 TCA97 making the disposal to his children, is exempt from capital gains tax irrespective of the consideration. If the assets upon which exemption has been granted are disposed of within six years of having been acquired by the child, the capital gains tax which would have become payable, but for the exemption, becomes payable as well as any other capital gains tax which may be due on the disposal by the child.

For the purpose of the exemption “a child” includes:

(i)   a child of a deceased child (with effect from 2 April 2007), and

(ii)   a nephew or niece who has worked in the business substantially on a full-time basis for the period of five years ending with the disposal, and

(iii)   in respect of disposals made on or after 31 March 2006, a foster child who resided with and was under the care of and maintained at the expense of the individual making the disposal for a period of five years, or periods which together amounted to five years-up to the time that such foster child reached 18 years of age. However, the claim for relief must not be based on the uncorroborated testimony of one witness.

Where a parent disposes of land used for farming, on or after 2 April 2007, to his or her child and the consideration for its disposal consists of other land, no gain will arise on the disposal by the child. The parent acquiring the land will be treated as having acquired the land at the date and for the consideration that the child originally acquired it and he or she will be deemed to have farmed that land for the same period that the child farmed it.

The reliefs under s598 TCA 97 and s599 TCA 97 are not mutually exclusive.




6.4.6            Replacement of business and other assets

TCA97 s597      Abolished in respect of disposals on or after 04/12/2002. See the 31st or earlier editions of this book for details.




6.4.7            Replacement of certain residential properties

TCA97 s600A      Abolished in respect of disposals on or after 04/12/2002. See the 31st or earlier editions of this book for details.




6.4.8            Sale of shares – unquoted company

TCA97 s591       Abolished in respect of disposals on or after 04/12/2002. See the 31st or earlier editions of this book for details.




6.4.9            Compulsory purchase
TCA97 s605       Abolished in respect of disposals on or after 04/12/2002. See the 31st or earlier editions of this book for details.




6.4.10           Compensation and insurance money

TCA97 s536       A person may claim that an amount received for compensation or damage to an asset which is not lost or destroyed may be treated as reducing the cost of the asset for capital gains tax purposes. To qualify for the relief, the amount received must be applied wholly or substantially in restoring the asset.

Any amount received as compensation or damages, and applied in restoring the asset, is to be deducted from the expenditure on restoration. Indexation is then applied to the net amount.

Where the asset is lost or destroyed, and the amount received in compensation is used within one year in replacing the asset, a person may claim that neither a gain nor a loss arises on the receipt of the compensation and as if the cost of the replacement asset were reduced by whatever amount which gives rise to no gain on the disposal of the old asset. The Revenue Commissioners have power to extend the time limit of one year.

If part only of the proceeds of the compensation is reinvested in a replacement asset, partial deferment will be allowed but only so long as the amount not reinvested is less than the monetary gain.

The relief under s536 TCA 97 does not apply to amounts received for wasting assets and thus excludes amounts received for plant and machinery.




6.4.11           Scheme for retirement of farmers

TCA97 s612       Any premium paid under the European Communities (Retirement of Farmers) Regulations 1974 is excluded from the consideration for the disposal of the farm.




6.4.12           Transfer of a business to a company

TCA97
s596-600

Where an individual transfers a business to a company, together with the whole of the assets of the business, or the whole of the assets other than cash and the business is transferred in exchange for shares issued by the company to the individual, the chargeable gain arising is deferred until such time as the shares are disposed of.

Should the consideration for the transfer consist partly of shares and partly of cash, the gain is calculated on the basis of the total disposal of the business. The proportion referable to the shares is deducted from the cost of the shares, and the balance, applicable to the proportion in which the consideration has been taken other than in shares, is taxable in the normal manner.

Transfers must be for bona fide commercial reasons and not form part of any arrangement or scheme for an avoidance of liability to tax.




6.4.13           Disposal of shares in certain foreign and domestic subsidiaries

TCA97 s626B      Certain exemptions exist in relation to the disposal of shares in foreign and domestic subsidiaries which were primarily introduced to enhance Ireland’s position as a holding company location – see 2.9.12.




6.4.14            Certain venture fund managers

TCA97 s541C     Finance (No. 2) Act 2008 provided a new incentive for venture fund managers that invest in businesses that carry on research, development or innovation activities. The relief consists of reduced rates of tax on profits arising on certain investments, i.e. a 15% rate for partnerships or 12.5% for companies. In both situations the return, described as “carried interest”, is taxed as a chargeable gain.

The investment must be in a private trading company, the business of which is set up and commenced on or after 1 January 2009 and which business is the development of new technological, telecommunication, scientific or business processes, or which involves research and development (“R&D”) activities (as defined for the purpose of the R&D tax credit). The investment in such a company must remain in place for at least six years although the precise mechanism for clawing back the relief where this condition is not met is unspecified.

The reduced rates of tax only apply where the entity managing the investment receives less than 20% of the total profits of the investment for the management of the investment.

Some anti-avoidance provisions apply. The investee’s business cannot have been carried on previously by any other person or as part of another person’s business. It also cannot be an excepted trade within the meaning of s 21A TCA 97, e.g. land development or mineral extraction activities.




6.5          Rates of Capital Gains Tax




6.5.1            General

TCA97 s28        The rate of capital gains tax is 25% in respect of the disposal of all assets on or after 8 April 2009, (with the exception of foreign life assurance policies and offshore funds where the rate is 40% and gains attributable to rezoning of land where the rate is 80%).

(See Chart 26 for the rates applying to earlier disposals.)




6.5.2            Development land

TCA97 s649A     In recent years the rate applying to gains on development land varied depending on the “residential” status of the land and can be summarised as follows:









	Period

	Land

	Rate




	01/12/99 – 14/10/08

	All development land

	20%




	15/10/08 – 07/04/09

	All development land

	22%




	08/04/09 – onwards

	All development land

	25%






(See Chart 26 for earlier years.)




6.5.3            80% “Windfall Tax” on Land Rezoning

TCA97 s649B     A capital gains tax rate of 80% applies to the element of a gain attributable to the increase in the market value of land from rezoning, in respect of disposals made or on after 30 October 2009 (see section 1.7.12).




6.6          Self-Assessment

TCA97
s950-59


The following are the main features of the self-assessment system as applied to capital gains tax:

(a)   For the tax years 2009 et seq payment of capital gains must be made in two instalments as follows:

(i)   On or before 15 December in respect of gains arising in the period from 1 January to 30 November, and

(ii)  On or before 31 January in the following year of assessment in respect of chargeable gains arising in the period from 1 December to 31 December.

(b)   For the tax years 2003 to 2008 inclusive, payment of capital gains tax must have been made in two instalments as follows:

(i)   On or before 31 October in respect of chargeable gains arising in the period from 1 January to 30 September, and

(ii)  On or before 31 January in the following year of assessment in respect of chargeable gains arising in the period from 1 October to 31 December.

(c)   Returns of capital gains must be made by taxpayers without being required to do so by an Inspector of Taxes.

(d)   A return of chargeable gains must be made on or before 31 October in the year following the year of assessment.

(e)   Failure to submit a return on time will result in a surcharge being added to the basic capital gains tax liability as follows:

(i)   5% of the amount of tax subject to a maximum of €12,695 where the return is submitted before the expiry of two months after the specified date, and

(ii)   10% of the amount of tax subject to a maximum of €63,485 where the return is not submitted within two months after the specified date.

(f   )Where there is a liability to capital gains tax, an assessment will be made following the receipt of a return of chargeable gains.

(g)   There is provision for the making of assessments during a year of assessment in the case of disposals by non-resident persons.

(h)   The provisions relating to appeals and interest on underpayments in the case of income tax also apply to capital gains tax. No interest applies in the case of overpayments.

(i)   Please see 1.1.14 with regard to changes introduced by the Finance Act 2003 in relation to refunds, time limits and Revenue’s right to raise assessments. These measures also apply to capital gains tax.




6.7         Acquisition by a Company of its Own Shares




6.7.1            (a)    Unquoted company

TCA97
sl73-186




The changes introduced to company law (Part XI of the Companies Act 1990 – to enable a company acquire its own shares or those of its holding company) would have very severe consequences without consequent changes to tax legislation in view of the distribution rules in the TCA 97. Section 130 TCA 97 provides that a premium payable on the redemption of a share shall be treated as a distribution. Under the provisions of ss173-186 TCA 97 a person is liable to capital gains tax where the following conditions are satisfied:

1.    The acquisition is made by an unquoted trading company or an unquoted holding company of a trading company. (See quoted companies below).

2.    It is made wholly or mainly for the purpose of benefiting a trade carried on by the company or by any of its 51% subsidiaries.

3.    It does not form part of a scheme or arrangement the main purpose of which is to avoid the treating of the receipt as a dividend.

4.    The vendor (or his nominee if the shares are held by a nominee) is resident and ordinarily resident in the State for the period in which the purchase occurs.

5.    The vendor is not connected with the purchaser, or any company which is a member of the same group as the purchaser, after the sale.

6.    The shares have been owned by the vendor for five years prior to disposal. The period of ownership of a spouse living with the vendor is aggregated with that of the vendor, provided that they are still living together at the date of purchase. The period of ownership is reduced to three years where the vendor acquired the shares under a will or an intestacy, or where the shares have been appropriated to a participant by an approved profit-sharing scheme.

7.    The interest of the vendor and that of his associates if any in the company or the group immediately after the purchase has substantially reduced, i.e. the nominal value of issued share capital or entitlement to share of profits has reduced to at least 75% of its pre-purchase level.

The other major provisions are:

(a)   Where a company acquires shares from one of its shareholders such shares, where they are not cancelled, are deemed to be treasury shares. Treasury shares held by a company are deemed to be cancelled upon acquisition by the company. Such cancellation does not give rise to a chargeable gain or allowable loss. The reissue by the company of treasury shares is not treated as an issue of new shares.

(b)   Dealers in shares continue to be subject to tax under Case I and II of Schedule D on profits realised on the disposal of shares in this manner.

(c)   For the purpose of this legislation associates include:

(i)   Husband and wife living together.

(ii)   A person under the age of 18 years and his parents.

(iii) A person having a controlling interest in a company and that company.

(iv)   Two companies under common control.

(d)   A person is connected with the company if he directly or indirectly possesses or is entitled to acquire more than 30% of the issued share capital or loan capital and voting rights of the company or is entitled to more than 30% of the assets of the company on a winding-up.

(e)   A group is defined as a company with its 51% subsidiaries. A company which has succeeded to a business previously carried on by a member of a group shall, together with this group of companies, be included as part of the group where that company commenced to carry on a business within three years.

(f)    A company which makes a payment for shares is required to make a return on a prescribed form to the Inspector within nine months of the end of the accounting period in which the purchase occurs. This requirement is amended to take account of the situation where an Inspector requests in writing such a form; then the time limit in which the company must comply is not less than 30 days from the issue of such notice.

(g)   Costs incurred by a company in buying back its own shares (including legal costs, etc.) are not allowed as a deduction for tax purposes.




6.7.2            (b)    Quoted company

TCA97 s175       The redemption, repayment or purchase by a quoted company or a subsidiary of a quoted company of its own shares is not to be treated as a distribution received by the shareholders but instead will be treated as a capital gains tax disposal by the shareholders. This treatment is not subject to the numerous conditions for unquoted companies outlined above.

Finance Act 2010 imposed the condition that, in order for a payment made by a quoted company on the redemption, repayment or purchase of its own shares not to be treated as a distribution, the share buy-back must not be part of a scheme or arrangement, the main purpose or one of the main purposes of which is to enable the owner of the shares to participate in the profits of the company or any of its 51 per cent subsidiaries, without receiving a dividend. The condition applies in respect of payments on or after 4 February 2010.

Where a quoted company makes any payment on the redemption, repayment or purchase of its own shares, it must notify Revenue of the payment and whether or not it is to be treated as a distribution, within 12 months of the end of the accounting period in which the payment is made.




6.8          Trusts

TCA97 s574       The creation of a trust is a disposal by the settlor, who will be charged to tax by reference to the market value of the assets placed in the trust.

Changes in investments effected by the trustees during the life of the trust will give rise to a charge to tax either by reference to the market value at the date the assets were placed in the trust or the cost of the assets where acquired by the trustees.

Where an asset leaves the trust by reason of a person becoming absolutely entitled as against the trustees, a charge to tax arises by reference to the market value of the asset at the date on which the person becomes absolutely entitled to the asset.

A charge to tax will not occur where the event which gives rise to the person becoming absolutely entitled is the termination of a life interest by the death of the person entitled to that interest. In these circumstances, the person becoming absolutely entitled acquires the asset at its market value at the date of death of the life tenant. This treatment only applies where no event giving rise to a charge has occurred since 5 April 1974.

Where a life interest terminates with the property remaining in the trust a charge to tax arises based on the market value of the assets at the date of termination.

A charge to tax does not arise where the asset in question is comprised in an inheritance taken on the death and is exempt from tax in relation to the inheritance under s77 CATCA 2003. The charge to tax will crystallise should the assets cease to qualify for exemption from inheritance tax.

Where a trust is wound up either wholly or partly, any unallowed losses which have accrued on the property leaving the trust are treated as losses accruing to the beneficiary.

TCA97 s579        Section 579 TCA 97 deals with the attribution of offshore trust gains to Irish-resident beneficiaries as and when the gains arise. It applies where the settlor or one of the settlors is domiciled and either resident or ordinarily resident in the State, or was domiciled and either resident or ordinarily resident in the State when such settlor made the settlement.

The legislation contains detailed provisions on the following:

TCA97 s579A     (a)   The attribution of chargeable gains of offshore trusts, to beneficiaries who are resident or ordinarily resident in the State on a receipts basis.

TCA97 s579B     (b)   The imposition of a charge to tax where the trustees of a trust cease to be resident and ordinarily resident in the State.

TCA97 s579C     (c)   The migration of a trust offshore because of the death of a trustee and the coming onshore of a trust for a similar reason.

TCA97 s579D     (d)   The imposition of a secondary liability on certain trustees where as a result of the trustees of a trust migrating offshore a capital gains tax charge arises, as at (b) above.

TCA97 s579E     (e)   The imposition of a charge where a trust ceases to be liable to Irish capital gains tax because of the provisions of any double taxation agreement.

TCA97               Section 90, Finance Act 1999, removed the exemption from capital

s613-s613A         gains tax for the disposal of an interest in a trust where the trust is or ever was an offshore trust or the trust is or ever was outside the charge to Irish capital gains tax by virtue of a double taxation agreement.




6.9         Clearance Certificates

TCA97 s980       Where any of the following assets is disposed of, the person by whom or through whom the consideration is paid must deduct capital gains tax at 15% from the payment:

(a)   Land in the State.

(b)   Minerals in the State.

(c)   Exploration rights in a designated area.

(d)   Unquoted shares deriving their value or the greater part of their value from assets at (a), (b) or (c).

(e)   Unquoted shares accepted in exchange for shares deriving their value or the greater part of their value from assets at (a), (b) or (c).

(f)   Goodwill of a trade carried on in the State.

The deduction is not required where the consideration does not exceed €500,000 in respect of disposals on or after 1 January 2002 or where the person disposing of the asset produces a certificate from the Revenue Commissioners authorising payment in full. A clearance certificate may be obtained by making application on Form CG50 to the Revenue Commissioners supported by a copy of the agreement or contract for sale.

The clearance certificate will be issued on the basis that:

(a)   the vendor is resident in the State, or

(b)   no amount of capital gains tax is payable in respect of the disposal, or

(c)   the capital gains tax chargeable in respect of the disposal of the asset has been paid.

Clearance must be obtained before the consideration is paid. There is no exemption from the clearance procedure where the asset is held as trading stock or where the transaction is intra-group and a capital gains tax liability does not arise. Failure to obtain the certificate will lead to the purchaser being assessed to capital gains tax for an amount of 15% of the consideration.

In the case of disposals made on or after 2 April 2007, the purchaser must, within 30 days of the date of payment, deliver an account to the Revenue Commissioners of the payment made and of the amount deducted from the payment and pay over the amount deducted. If the purchaser fails to do so, the Revenue Commissioners can raise an assessment for the amount deducted, including any interest due because of late payment. The amount deducted will, in due course, be allowed as a credit in computing the capital gains tax liability of the vendor.

Where the consideration is of a kind from which the 15% deduction cannot be made and the vendor does not produce a clearance certificate, the person acquiring the asset must within seven days of the time at which the acquisition is made:

(i)    notify the Revenue Commissioners of the acquisition by providing particulars of:

(a)   the asset acquired

(b)   the consideration for acquiring the asset

(c)   the market value of that consideration

(d)   the name and address of the person making the disposal

(ii)   pay to the Collector-General an amount of capital gains tax equal to 15% of the market value. This tax is payable without the making of an assessment. Any tax so paid is recoverable from the vendor of the asset. Where the vendor can prove that payment was made to the purchaser, credit for the tax will be granted to him or her.

If the vendor obtains a clearance certificate in respect of the disposal, the capital gains tax withheld will be repaid to the purchaser.

Disposals of assets which do not involve the purchaser acquiring an asset are within the scope of these provisions.

TCA97
s980(11)





The clearance procedures do not apply to the payment of insurance claims in respect of damage to property.

In the case of newly constructed houses, a builder may produce either a clearance certificate or one of the following, in respect of disposals made on or after 23 March 2000.

(i)    a current certificate of authorisation issued under s531, TCA 97 (C2 Clearance Certificate);

(ii)   a current tax clearance certificate issued under s1094 TCA 97 (certain licences including auctioneers’ licences);

(iii)  a current tax clearance certificate issued under s1095 TCA 97 (public sector contracts).

The builder may use the above certificate for the sale of any number of houses during the period of that certificate.




6.10        Anti-avoidance

There are provisions to prevent avoidance by means of the following:

TCA97 s549       Sales to connected persons.

TCA97 s550       Assets disposed of in a series of transactions.

TCA97 s579       Dealings through non-resident trusts (see 6.8).

TCA97 s589       Controlled companies transferring assets at undervalue.

TCA97 s590       Dealings through non-resident companies.

TCA97 s590       Abnormal dividends paid in connection with the disposal of shares or securities.




6.10.1            Miscellaneous

The administration of the tax is under the care of the Revenue Commissioners. Returns must be made by those persons liable to capital gains tax.

TCA97 s914       Issuing houses, stockbrokers, auctioneers etc. may be required to give particulars of transactions carried out on behalf of clients. In the case of transactions, involving assets which are tangible, moveable property, only transactions with a disposal consideration in excess of €19,050 need be returned.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Irish Taxation: Law and Practice

The Taxation of Capital Gains

Taxation of Property Transactions

Taxing Financial Transactions

Revenue publications:

•   eBrief No. 93/2010: Capital Gains Tax

•   eBrief No. 89/2010: Capital Gains Tax

•   eBrief No. 47/2010: The remittance basis of assessment as regards UK source income and chargeable gains

•   eBrief No. 11/2010: The remittance basis of assessment as regards UK source income and chargeable gains

•   eBrief No. 86/2009: Capital Gains Tax – Compulsory Purchase – Section 542(1)(d) Tax Consolidation Act 1997

•   eBrief No. 80/2009: CT/IT and CGT refunds

•   eBrief No. 77/2009: CT/IT and CGT refunds

Tax Briefings:

•   Tax Briefing No. 13/10: Capital Gains Tax

•   Issue Number 73 - Rent to Buy and other schemes.








	











	
CHAPTER 7


	
RESIDENTIAL PROPERTY TAX










7.1          Residential Property Tax

Abolished with effect from 5 April 1997. See the 31st or earlier editions of this book for more details.












	
CHAPTER 8


	
STAMP DUTIES










8.1           Stamp Duties

The legislation on stamp duties is contained in the Stamp Duties Consolidation Act 1999 – (SDCA 99).

Stamp duty is charged on instruments, i.e., written documents. Before the Finance Act 1991 stamp duty was unique among taxes in that, apart from a few exceptions, there were no statutory enforcement provisions. Taxpayer compliance was achieved in many indirect ways mainly by reason of conveyancing or commercial practice. However, in respect of instruments executed on or after 1 November 1991, stamp duty is compulsory and specific persons are made accountable for the duty. For example, in a sale, the accountable person is the purchaser; in a lease the accountable person is the lessee; and in an instrument which operates as a gift, both the donor and donee are accountable persons.

The SDCA 99 is drafted on the assumption that documents are stamped before execution. It is normal practice, however, to stamp after execution, and if a document is presented for stamping within 30 days of execution no penalty is payable. If a document is submitted for adjudication (formal system whereby the Revenue Commissioners give their opinion on the amount of stamp duty payable on a particular document), stamp duty does not have to be paid until 14 days after the notice of assessment by the Revenue Commissioners is received. Furthermore, if a document was executed outside the State and retained abroad, penalties would not run until the expiration of 30 days after the document was brought into the State. The system makes no distinction between documents executed inside the State or outside the State. If the documents are not stamped within 30 days of execution, penalties are chargeable, and these penalties apply also to all documents whenever executed which are unstamped or insufficiently stamped on 1 November 1991.

Since 2009 e-stamping is used for the stamping of documents using the Revenue On-line System (ROS).

A Personal Public Service Number (PPSN) is used by Revenue as a tax reference number for e-stamping purposes. All parties to a transaction will need to provide PPSNs to facilitate the e-stamping. If a party does not have a PPSN number then an application must be made in good time to obtain one in advance of paying the stamp duty.

When a stamp duty return is filed online all Revenue correspondence and documentation including adjudication assessments and the stamp certificate are sent electronically to the ROS inbox of the applicant.

Section 17A SDCA 99 gives the Revenue Commissioners power to make regulations in relation to e-stamping and regulations have been made - see eBrief No. 82/2009: New e-Stamping Regulations for further information.

Section 8A SDCA 99 introduced a €3000 penalty on an approved person, an authorised person or filer who delivers an incorrect return. The penalty will be imposed where the return does not reflect the facts and circumstances of which the person is aware. Evidence of facts and circumstances concerning an e-filing submission must be retained for six years.




8.2           Charge to Stamp Duty

SDCA99 
Pt2

Stamp duty is chargeable on certain instruments and on certain transactions. Historically stamps were impressed on or affixed to the instruments. Since the introduction of e-stamping a certificate is issued confirming the stamp duty that has been paid and this certificate is retained with the document to which it relates. Stamp duty may be divided into two categories as follows:

(1)   Duty based on the value of the transaction (ad valorem duty).

(2)   Duty of a fixed amount regardless of the value of the transaction. In the vast majority of such cases the amount of duty is minimal.

The following are examples of the main items to which ad valorem duty applies and the rates applicable.


8.2.1           Conveyance or transfer on sale of stocks, property or leases

SDCA99
Pt7 Ch2

(a)   Stocks or marketable securities €1 per €100 or part of €100 of the consideration, where the consideration exceeds €1,000. No stamp duty will arise on instruments where the aggregate consideration, with certification to that effect, does not exceed €1,000 (see Revenue e-Brief 07/2009 for details of the certification requirements to obtain the exemption).

(b)   Non-residential property

The current rate structure applicable to transfers of non-residential property executed on or after 15 October 2008 is summarised in Chart 29.

(c)   Residential property

Residential property was distinguished from other land and buildings with effect from 23 January 1997. The current rate structure is summarised for all categories of purchasers in Chart 29.

A transfer of property which includes both residential and non-residential elements is treated as that of two properties. The consideration is apportioned on a just and reasonable basis and the residential portion attracts the new rates while the existing rates apply to the non-residential portion.

There is provision for surcharges in the case of both over valuation and undervaluation of the residential element in the case of a mixed property.

(d)    Leases

SDCAPt5Ch4      Ad valorem duty is payable on the granting of a lease on the amount of the consideration (other than rent) moving to the lessor. The rates are similar to those charged under the head of charge “conveyance or transfer on the sale of any property other than stocks or marketable securities”, including the relevant rates on residential property. There is no consanguinity relief available. Duty is also payable on that part of the consideration which consists of rent, and the rates of duty in this case depend on the length of the term of the lease in question. Under s50 SDCA 99an agreement for a lease for any term not exceeding 35 years is to be charged the same duty as if it were an actual lease made for the term and consideration mentioned in the agreement.

SDCA99 
Sch1(c)

The duty on rent is:

(i)    1% of the average annual rent where term does not exceed 35 years or is indefinite.

(ii)   6% of the average annual rent where term exceeds 35 years but does not exceed 100 years.

(iii)  12% of the average annual rent where term exceeds 100 years.

SDCA99
Sch1(1)

Domestic leases executed on or after 13 March 2008 with annual rent of less than €30,000 (previously €19,050) and where the term is indefinite or is less than 35 years are not liable to stamp duty.




8.2.2           Payment of consideration without conveyance (resting in contract)

SDCA99
s31A

Section 110 Finance Act 2007 was introduced as a stamp duty anti-avoidance measure (section 31A SDCA 99) to counteract “resting in contract” and other structures designed to avoid stamp duty on certain land transactions. Section 31A SDCA 99 was to come into operation by way of Ministerial Order, but no such Order was passed.

Section 82, Finance (No. 2) Act 2008 repealed s110 Finance Act 2007 and reinstated section 31A SDCA 99 again with the same charging provisions, but subject to certain exemptions being made to those charging provisions. The exemptions relate to certain transactions involving public–private partnership arrangements and certain incentive schemes for capital allowances purposes. Section 31A SDCA 99 is subject to a Commencement Order being made by the Minister for Finance.

Section 31A SDCA 99 provides (subject to Ministerial Order) that a charge to stamp duty will arise in respect of a contract or agreement for the sale of an estate or interest in land in the State where 25 per cent or more of the consideration has been paid under that contract or agreement and where a conveyance of the land has not been presented for stamping within 30 days after the relevant amount of consideration has been paid. The section also provides that, where stamp duty has been paid in respect of a contract or agreement, in accordance with the provisions, a conveyance or transfer made in conformity with that contract or agreement will not be liable to stamp duty and the Revenue Commissioners will, on application made to them, either denote the payment of the duty on the conveyance or transfer or will transfer the duty to the conveyance or transfer on production to them of a stamped contract or agreement.

Where, to the satisfaction of Revenue, a contract or agreement is rescinded or annulled, the stamp duty paid will be refunded.

The charge to stamp duty on a contract or agreement outlined above will not arise where it is a contract or agreement for the sale of a “relevant interest” before or during the tax life of the following buildings or structures:-

(i)    Nursing homes, convalescent homes, qualifying hospitals, qualifying specialist palliative care units, and qualifying mental health centres, except (in the case of qualifying hospitals, specialist palliative care units and mental health centres) where the relevant interest is held by:-

A company;

The trustees of a trust;

An individual involved in the operation or management of the unit or hospital;

A property developer or a person connected with a property developer.

(ii)   Registered holiday camps within the Mid-Shannon area, except where the relevant interest is held by a property developer or a person connected with a property developer;

(iii)  Qualifying tourism infrastructure facilities within the Mid-Shannon area, except where the relevant interest is held by a property developer or a person connected with a property developer;

(iv)  Buildings used for qualifying childcare purposes, except where the relevant interest is held by a property developer or a person connected with a property developer;

The charge to stamp duty will not arise on a contract or agreement for the sale of an interest in land entered into solely in connection with a public–private partnership arrangement.




8.2.3           Payment of consideration to carry out development on land

SDCA99 s31B     Section 31B SDCA 99 provides (subject to Ministerial Order) that a charge to stamp duty will arise where the holder of an estate or interest in land in the State enters into an agreement with another person under which that other person is allowed to carry out development on that land and 25 per cent or more of the market value of the land is paid to the holder of the land, other than as consideration for the sale of all or part of the land. The charge will arise within 30 days after the relevant amount of the consideration has been paid.

Where to the satisfaction of Revenue an agreement is rescinded or annulled, the stamp duty paid will be refunded.

The charge to stamp duty on an agreement outlined above will not apply to an agreement entered into solely in connection with a public–private partnership arrangement.




8.2.4            Payment of consideration for an agreement to lease

SDCA99 s50A     Section 50A SDCA 99 provides (subject to Ministerial Order) that an agreement for a lease for more than 35 years will be liable to the same duty as if it were an actual lease made for the term and consideration mentioned in the agreement where 25 per cent or more of that consideration has been paid. The duty will be payable by the person who has paid the consideration.

Where to the satisfaction of Revenue an agreement is rescinded or annulled, the stamp duty paid will be refunded.

The charge to stamp duty will not apply to an agreement entered into solely in connection with a public–private partnership arrangement.

A lease made in conformity with the agreement for lease will not be chargeable to stamp duty. Revenue either will mark the lease as not liable to stamp duty or, on production of the stamped agreement for lease, will transfer the stamp duty to the lease.




8.2.5            The CREST system

SDCA99 Pt6       The Finance Act 1996 imposed a stamp duty charge of 1% on the electronic transfer of shares. It adapts the stamp duty code to ensure that existing provisions apply notwithstanding the fact that there is no instrument which can be physically stamped.




8.2.6            Letters of renunciation

SDCA99 Pt5
Ch7 s63


Section 63 SDCA 99 provides for the charging to stamp duty of a renunciation of a right under a letter of allotment to stocks or shares which are not quoted on the Irish Stock Exchange, or the official list of a recognised stock exchange or dealt in on an unlisted securities market recognised by such a stock exchange. Such renunciations are charged at the rate applicable to securities (1%).




8.2.7           Voluntary dispositions inter vivos

SDCA99 Pt5
Ch2 s30

These are liable to the same rate of duty as conveyances or transfers on sale with substitution of the market value of the property in place of the consideration on sale.




8.2.8            Where consideration cannot be ascertained

SDCA99 Pt5
Ch2 s44

In the case of an instrument where the amount or value of the consideration cannot be ascertained at the date of the execution of the instrument, the Revenue Commissioners may charge ad valorem duty on the value of the property conveyed or transferred.




8.2.9            Valuation of property chargeable with stamp duty

SDCA99 Pt3
s19

The provisions of s26 CATCA apply in respect of the market value of property.




8.2.10           Fixed rate of duty

SDCA99 Sch1     The following are examples of the main items to which a fixed rate of duty applies:








	Cheques, drafts and orders drawn on an account in the State
	 €0.50



	Duplicate or counterpart of any instrument chargeable (max.)
	 €12.50



	Credit/Charge cards (s124 SDCA 99)
	 €30 per a/c p.y.



	Debit cards (s123B SDCA 99)
	 €2.50 per a/c p.y.



	Cash ATM cards (s123B SDCA 99)
	 €2.50 per a/c p.y.



	Combined cards (s123B SDCA 99)
	 €5 per a/c p.y*





*With effect from 1 January 2006, the stamp duty charged on combined cards is based on the function of the combined card used in a year. If only one function is used in a year (i.e., as an ATM card only or a Laser card only), the current charge of €5 will be reduced to €2.50.

The rates for ATM/debit/combined cards took effect for the year ending 31 December 2008 and for charge/credit card accounts for the year ending 1 April 2008.

Finance Act 2005 provided for an exemption from a second or subsequent charge to stamp duty for financial cards such as credit cards, charge cards, ATM cards, Laser cards and combined cards arising from the switching of accounts within a financial institution, or from one financial institution to another, in the same year of charge. The change in relation to credit cards and charge cards took place with effect from 2 April 2005, while the change in relation to ATM cards, Laser cards and combined cards took effect from 1 January 2006.





8.3         Deductions, Reliefs and Exemptions


8.3.1            Deductions in relation to certain conveyances and transfers

SDCA99 s18       The deductions which can be made from the value of a property in relation to a conveyance or transfer operating as a voluntary disposition and in relation to a conveyance in contemplation of sale made with a view to a possible later sale to the transferee are restricted. Duty must be determined without regard to the following deductions:

(a)   any power on the exercise of which the property may be revested in the person from whom it was conveyed or transferred;

(b)   any annuity or other periodic payment reserved out of the property or any part of it, or any life or other interest so reserved, being an interest which is subject to forfeiture;

(c)   any right of residence, support, maintenance, or other right of a similar nature which the property is subject to or charged with, except where such rights are reserved in favour of the transferor or the spouse of the transferor and in any such case regard shall be had to such rights only to the extent that their value does not exceed 10% of the unencumbered value of the property.




8.3.2           Transactions between related persons

SDCA99
Sch 1 Para 15


In the case of a conveyance or transfer on sale or in the case of a conveyance or transfer operating as a voluntary disposition inter vivos where the instrument contains a certificate to the effect that the parties to the transaction are related, the duty payable thereon is restricted to 50% of the duty that would otherwise be payable. This is known as consanguinity relief and was abolished in respect of transfers of residential property in the case of instruments executed on or after 8 December 2010. A person is related to another if he is his lineal descendant, parent, grandparent, stepparent, brother or sister of a parent or brother or sister, or lineal descendant of a parent, husband or wife or brother or sister.

SDCA 99 s1        With effect from 31 March 2006, a child includes a foster child, who is defined as a person who, prior to the date of execution of the instrument has resided with, was under the care of, and was maintained at the expense of the transferor or lessor throughout a period of five years, or periods which together comprised at least five years, prior to the person attaining 18 years of age, but only if such claim is not based on the uncorroborated testimony of only one witness.

SDCA 99s96       Transactions between spouses are exempt.




8.3.3            Transfer on divorce

SDCA99 s97       There is a total stamp duty exemption for transfers between spouses. Section 97 SDCA 99 incorporates provisions already included in the Family Law Act 1995 and the Family Law (Divorce) Act 1996 to provide that where, under any order of the Family Law Acts or Family Law Divorce Acts, property is transferred to a spouse/former spouse on the dissolution of a marriage, a stamp duty exemption applies.

However, this exemption will not apply where the property, although transferred under a Family Law Order, is conveyed to a person other than one of the parties to the marriage. Thus transfers to children are not exempt.

With effect from 10 February 2000, the exemption is extended to transfers between former spouses executed on foot of a foreign court order or other similar determination made under or in consequence of the dissolution of a marriage where the dissolution is entitled to be recognised as valid in the State.




8.3.4            Young farmers

SDCA99 s81,
s81A, S81AA

Transfers of land between 1 January 2000 and 31 December 2012 to young trained farmers are exempt from stamp duty. The features of this exemption are as follows:

(a)   The relief applies in respect of stamp duty on the transfer of agricultural land (including buildings) to young trained farmers.

(b)   The relief applies to sales and gifts where no power of revocation exists.

(c)   A young trained farmer is a person under 35 years of age at the date of transfer who meets certain educational attainments. While these educational attainments must be met, the requirement for specific minimum education attainments at the date of transfer of the land was abolished by Finance Act 2007.

(d)   The instrument of transfer must contain a certificate stating that the provisions of the sections apply.

(e)   The young trained farmer must furnish a written declaration to the Revenue Commissioners confirming that for a period of five years after the date of transfer he intends to spend not less than 50% of his normal working time in farming the land and that he will retain ownership of the land. The five-year period commences from the date the claim for repayment of duty is made to Revenue if exemption was not claimed at the time of the transfer otherwise the five-year period commences from the date the instrument is executed.

(f)   Where all the training conditions have not been satisfied at the date of transfer, it is possible to apply for a refund of stamp duty paid provided the conditions are satisfied within four years (previously three years) of the date of execution of the instrument.

(g)   The Revenue Commissioners must adjudicate all instruments where relief is claimed.

(h)   The Revenue Commissioners have power to claw back the relief if the land is disposed of within the five-year period and is not replaced within one year with other agricultural land.

(i)   The timeframe in which a refund claim can be made was extended by Finance Act 2007 from within six months to within four years of attaining the educational qualifications.

Sections 119 and 120 Finance Act 2005 provided a formula which calculates the amount of the clawback of stamp duty by way of penalty in respect of disposals or part-disposals of land on or after 3 February 2005. The extent of the penalty will relate to the amount of the proceeds not reinvested.




8.3.5           Farm consolidation relief

(a)   Exchange of Lands

SDCA99 s81B     Section 121 Finance Act 2005 provided for a relief from stamp duty on an exchange of farm land between two farmers for the purposes of consolidating each farmer’s holding where the lands exchanged are of equal value. In a case where the lands exchanged are not of equal value, stamp duty will be charged on the amount of the difference in the values of the land concerned. Where consideration is paid for the difference, it must be payable in cash.

The following main conditions must have been satisfied before the relief was granted by the Revenue Commissioners:

(i)   There must have been a valid consolidation certificate issued by Teagasc in existence at the date of the exchange of lands, which must be submitted to the Revenue Commissioners in support of an application for relief.

(ii)   The farmers involved in the exchange of land must each have signed a declaration, for submission to the Revenue Commissioners, to the effect that each of them would remain a farmer (i.e., will spend not less than 50% of that person’s normal working time farming) and would farm the land exchanged for a period of at least five years from the date of the exchange.

(iii)   All the joint owners of the land exchanged including the farmers must have made a declaration, for submission to the Revenue Commissioners, to the effect that it was the intention of each of them to retain ownership of their interest in the land and to use the land for the purpose of farming, for at least five years from the date of the exchange.

(iv)   The instruments effecting the exchange of land must have been submitted at the same time to the Revenue Commissioners for adjudication.

The Minister for Agriculture and Food with the consent of the Minister for Finance made the necessary guidelines in relation to how applications for consolidation certificates were to be made to Teagasc and set out, inter alia, the conditions of such consolidation.

Section 81B SDCA 99 provided for a clawback of the relief where the land or part of the land included in the exchange is disposed of or partly disposed of before the end of the five-year holding period. A claw back of the relief will not occur where such land is compulsorily acquired or is the subject of another exchange of farmland to which s81B SDCA 99 applies.

In addition, s81B SDCA 99 provided for penalties to apply where a false declaration was made or where an invalid consolidation certificate was used to obtain the relief.

The section applied to instruments executed on or after 1 July 2005 and on or before 30 June 2007.

(b)   Sale and Purchase of Farm Lands within 18 months

SDCA99 s81C     Section 104 Finance Act 2007 provided for a relief from stamp duty where a farmer sells farm land and purchases farm land, in order to consolidate his holding, where both the sale and purchase of farm land occur within 18 months of each other.

Where there is a purchase and sale of farm land within 18 months of each other that satisfy the “conditions of consolidation”, then stamp duty will be paid on the purchase only to the extent that the value of the farm land that is purchased exceeds the value of the farm land that is sold. If the sale takes place before the purchase, then relief will be given at the time of purchase. However, if the purchase takes place first, then stamp duty will have to be paid but on the subsequent sale a claim for repayment can be made to the Revenue Commissioners.

Whether a claim for relief for stamp duty arises on a purchase of farm land where a sale of farm land has already taken place or relief is claimed in relation to a purchase where the sale of farm land occurs after the purchase, the following main conditions must be satisfied before relief will be granted:

(i)    There must be a valid consolidation certificate issued by Teagasc in relation to the purchase and sale of land, occurring within 18 months of each other. This certificate must be submitted to the Revenue Commissioners in support of an application for relief together with the instrument giving effect to the purchase of the land and a certified copy of the instrument giving effect to the sale of the land.

(ii)   The farmer, or each of them if there is more than one, involved in the purchase of the land must sign a declaration, for submission to the Revenue Commissioners, to the effect that the farmer will remain a farmer (i.e., will spend not less than 50% of that person’s normal working time farming) and will farm the land purchased for at least five years from the date on which the first claim for relief in respect of the purchase of land is made to the Revenue Commissioners.

(iii)  All the joint owners of the land purchased, including the farmers, must make a declaration, for submission to the Revenue Commissioners, to the effect that it is the intention of each of them to retain ownership of their interest in the land and to use the land for the purpose of farming, for at least five years from the date the first claim for relief in respect of the purchase of land is made to the Revenue Commissioners.

(iv)  The instrument giving effect to the purchase of the land must be submitted to the Revenue Commissioners for adjudication.

The Minister for Agriculture and Food, with the consent of the Minister for Finance, made the necessary guidelines detailing how applications for consolidation certificates were to be made to Teagasc under the s81C SDCA 99 and set out the conditions of consolidation.

Section 81C SDCA 99 provides for a clawback of the relief where the land or part of the land purchased is disposed of or partly disposed of before the end of the five-year holding period. Such a clawback will not occur where the land purchased is compulsorily acquired. Penalties will apply where a false declaration is made or where an invalid consolidation certificate is used to obtain the relief.

The relief applied to instruments executed on or after 1 July 2007 and on or before 30 June 2011.




8.3.6           Trading-in of second-hand house for a new house

SDCA 99 s83C    Finance Act 2009 provided for a deferral of the stamp duty that would normally be chargeable on the transfer of a second-hand house, where it was traded-in against a new house and the instrument giving effect to the trade-in was executed on or after 7 May 2009 and on or before 31 December 2010. The stamp duty chargeable on the second-hand house was deferred until the earlier of (a) the subsequent sale-on of the traded-in house or (b) 31 December 2010.

Where the second-hand house had land attached to it which was in excess of 0.4047 Ha., the deferral did not apply to the excess area where it was included in the trade-in. In addition, stamp duty was chargeable on the new house in the normal way, subject to any already existing reliefs being available.

In order to benefit from the deferral, any payment in respect of equality, for either the second-hand house or the new house, must have been made in cash.




8.3.7           Exemptions/exceptions

(i)   First-time buyers

SDCA99 s92B     (a)   General

In the case of instruments executed on or after 31 March 2007 and before 8 December 2010, owner-occupying, first-time buyers of residential property, whether new or second-hand, were exempt from stamp duty.

While the exemption for first-time buyers was abolished in respect of instruments executed on or after 8 December 2010, the abolition will not apply to instruments executed before 1 July 2011, where the instrument contains a certificate that there was a binding contract entered into before 8 December 2010 and the effect of the abolition would be that the stamp duty payable would be higher than it would have been prior to the abolition of the exemption.

A first-time buyer was a person (or, where there is more than one buyer, each of such persons):

(i)    who had not on any previous occasion, either individually or jointly, purchased or built on his/her own behalf a house (in Ireland or abroad), and

(ii)   where the property purchased was occupied by the purchaser, or a person on his behalf, as his/her only or principal place of residence, and

(iii)   where no rent, other than rent under the rent-a-room-scheme, was derived from the property within five years of the date of transfer giving effect to the purchase. For instruments executed before 5 December 2007, to the extent that a dwelling-house or apartment was rented out on or after 5 December 2007, it will not involve a clawback of the relief where this occurs in the third, fourth or fifth year of ownership. For instruments executed on or after 5 December 2007, the clawback period was reduced from five to two years.

(b)   Separated/Divorced Spouse

A person whose marriage is the subject of a decree of divorce, judicial separation, nullity or a deed of separation may have been treated as a first-time purchaser once and only once where the person buys another house to live in. The conditions for this were that the person no longer retains an interest in the former marital home and that, at the time of the new purchase, the spouse (or former spouse) of that person continued to occupy the former marital home, which was occupied by both of them prior to the decree or prior to the deed of separation being made.

This latter condition was relaxed by section 108 Finance Act 2007 to provide that the spouse (or former spouse) must occupy the former marital home, as his or her only or main residence, following the granting of the decree or the making of the deed of separation, but does not necessarily have to still be occupying it at a time when the person who originally left the marital home purchased a new home. However, first-time purchaser relief was denied to that person where, at the date of the decree or at the date the deed of separation is made, the person had an interest in another house/apartment apart from the former marital home.

Finally, in a case where the person, leaving the former marital home, was denied first-time purchaser relief on the purchase of a new home for the sole reason that he or she went ahead and purchased a new home in anticipation of, but prior to, the actual grant of the decree or the making of the deed of separation, that person could apply to the Revenue Commissioners for a repayment of the stamp duty paid on the purchase of the new home, where, subject to complying with certain conditions, the purchase was made in connection with, and within six months of, the granting of the decree or the making of the deed of separation. These changes applied to instruments executed on or after 1 February 2007 and before 8 December 2010.

SDCA99            (c)   Incapacitated Individuals
 
s92B(7)(A)

Finance Act 2011 provided that first-time buyer relief applies to the purchase, by either the parent of an incapacitated person or a trust established exclusively for the benefit of an incapacitated person, of a residential property for occupation by that incapacitated person as his or her principal place of residence, where the purchase is in the period 1 January to 7 December 2010.

SDCA99 s92B     (d)  Anti-Avoidance

Finance Act 2008 introduced an anti-avoidance provision to prevent abuse of the “first-time purchaser relief” and to ensure that the relief was restricted to genuine first-time purchasers. The provision dealt with a situation where part of the consideration was derived from an unconditional gift or a bona fide loan evidenced in writing made to the individual for the purposes of the purchase of the property.

To be a bona fide unconditional gift it was essential that:

(i)    the donor was not a party to the instrument giving effect to the purchase of the dwelling-house or apartment, or

(ii)   that the donor could not intend to or in fact occupy the dwelling-house or apartment with the purchaser, as the only or principal residence of each of them, or

(iii)   there was no arrangement for the transfer of the dwelling-house or apartment or an interest in the dwelling-house or apartment to the donor at some time in the future.

Similar rules were introduced in relation to the definition of a bona fide loan.

These restrictions did not apply where the donor of the gift or the individual making the loan to the purchaser was a parent of the purchaser.

(ii)   New property – owner-occupier other than first-time buyer – instruments executed before 8 December 2010

While these exemptions were abolished in respect of instruments executed on or after 8 December 2010, the abolition will not apply to instruments executed before 1 July 2011, where the instrument contains a certificate that there was a binding contract entered into before 8 December 2010 and the effect of the abolition would be that the stamp duty payable would be higher than it would have been prior to the abolition of the exemption.

SDCA99 s91A    Section 91A SDCA 1999 provided that certain smaller new residential properties could avail of full exemption from stamp duty. This provision applied to new residential properties only. The size of the property was fundamental to the operation of the relief, and there was a requirement for certification of the property. The certification included certification of the tax clearance status of the builder also. It was necessary for the purchaser to occupy the property as an owner-occupier and not to receive rent in relation to the property other than rent derived from the provision of furnished residential accommodation while occupying the property (rent-a-room scheme). It was not necessary for the purchaser to be a first-time buyer.

SDCA99 s92       Section 92 SDCA 1999 provided that certain larger new residential properties could avail of a significant reduction in the consideration chargeable to stamp duty (up to 75%). This provision applied to new residential properties only. There were also certain certification requirements in relation to this relief. It was necessary for the purchaser to occupy the property as an owner-occupier and not to receive rent in relation to the property other than rent derived from the provision of furnished residential accommodation while occupying the property (rent-a-room scheme). It was not necessary for the purchaser to be a first-time buyer.

(iii)  Transfer of site to a child – instruments executed before 8 December 2010

While this exemption was abolished in respect of instruments executed on or after 8 December 2010, the abolition will not apply to instruments executed before 1 July 2011, where the instrument contains a certificate that there was a binding contract entered into before 8 December 2010 and the effect of the abolition would be that the stamp duty payable would be higher than it would have been prior to the abolition of the exemption.

SDCA99 s83A    The exemption applied to the transfer or lease of a site to a child, the purpose of which was for the child to build their own home. The market value of the site must not have exceeded €500,000 in respect of instruments executed on or after 5 December 2007 (previously €254,000). The exemption was subject to a number of conditions and applied to instruments executed on or after 6 December 2000 and before 8 December 2010.

The size of the site was limited to 0.4047 hectare (i.e., 1 acre) exclusive of the area of land on which the child’s principal private residence was to be constructed, in respect of instruments executed on or after 1 February 2007 and before 8 December 2010.

(iv)  Transfer of farm land from child to parent

SDCA99 s83B    Certain transfers of farm land from a child to a parent as consideration for land received from their parents where retirement relief under s599 TCA 97 is being claimed, in respect of instruments executed on or after 2 April 2007.

(v)   Transfer on delivery

The property in chattels, e.g., stock in trade, plant and machinery (other than fixed plant and machinery), motor vehicles, cash, bank balances, generally passes by delivery without documentation. Accordingly no liability to stamp duty arises if there is no documentation. If the chattels, however, form part of a larger transaction with other property which is liable to duty on conveyance it is aggregated with the other property for the purpose of determining the rate of duty which applies to the conveyance of that other property. If the chattels are included in the conveyance, they are liable to stamp duty.

(vi)   Liquidations

Transfers on liquidation of a company where the shareholders receive distributions in specie of the property of the company.

(vii)   Reconstructions and amalgamations

SDCA99
s79–s80


Certain reconstructions and amalgamations of companies involving the transfer of shares in one company to another attract a zero rate of duty. The conditions to be satisfied are:

(i)    There must be a scheme of reconstruction or amalgamation effected for bona fide commercial reasons and not having as a main purpose the avoidance of tax.

(ii)   The acquiring company must be a limited company.

(iii)  The acquiring company must issue new shares in exchange for 90% or more of the shares in the target company.

(iv)  The shares being issued in the acquiring company must represent at least 90% of the value of the shares in the target company.

(v)   The acquiring company must retain its beneficial ownership of the shares in the target company for at least two years unless it loses this as a result of a reconstruction, amalgamation or liquidation.

(vi)  The relief applies where the acquiring company is registered in the State or in another EU State or EEA State, while the target company may be registered anywhere in the world.

(vii)  Adjudication by the Revenue Commissioners is necessary within 12 months of the transaction.

The same relief from duty applies where the undertaking of one company is transferred to another provided that, in general, similar conditions are fulfilled.

(viii)  Transfers between associated companies

There is no duty on such transactions if certain conditions are satisfied. To qualify for this relief certain conditions must be satisfied as follows:

(a)   The transferor was entitled to the entire beneficial interest in the relevant property and this becomes vested in the transferee.

(b)   At the time of the transfer one of the companies owns directly or indirectly at least 90% of the issued share capital of the other, or at least 90% of the issued share capital of each is owned directly or indirectly by a third company. The provisions of s9 TCA 97 apply in determining indirect ownership. The 90% relationship also include being entitled to not less than 90% of the profits and not less than 90% of the assets on distribution, in the event of the company being wound up. The 90% share capital test was changed to exclude fixed rate preference shares in respect of instruments executed on or after 6 February 2003.

(c)   There is no arrangement whereunder the consideration is provided directly or indirectly by a person outside the prescribed 90% relationship.

(d)   Without prejudice to the generality of the previous condition an arrangement shall be treated as being in existence if it is one whereunder the transferor or the transferee, or a body corporate associated with either, is to be enabled to provide any of the consideration, or is to part with it, by or in consequence of the carrying out of transactions involving, of any of them involving, a payment or other disposition by a person other than the body corporate so associated.

(e)   There is no arrangement whereunder the property was previously transferred directly or indirectly by a person outside the prescribed 90% relationship.

(f)   The transfer must not be made in pursuance of or in connection with an arrangement whereby the transferor and the transferee are to cease to be associated in the prescribed 90% relationship.

(g)   The relief will be lost where the prescribed 90% relationship ceases to exist within a period of two years from the date of the conveyance or transfer.

(h)   Adjudication by the Revenue Commissioners is necessary.

The relief will also be granted to foreign bodies corporate with effect from 6 February 2003 which do not have a capital structure based on share capital, provided that they have a capital structure which is equivalent to a share capital structure and comply with all the other conditions of the relief.

(ix)   General exemptions

(a)    Transfer of shares in:

SDCA 99s86,
s113


(i)   Irish Government or Oireachtas stocks, the payment of the interest on which is guaranteed by the Minister for Finance, or any loan stock of the ESB, RTÉ or Bord Gáis Éireann, where the interest is not so guaranteed. Irish Telecommunications Investments plc continues to benefit from the exemption but only in relation to loan stock issued before 15 February 2001.

SDCA 99s113

(ii)  UK Government stocks which are registered in the books of the Bank of Ireland in Dublin.

SDCA 99 Sch 1

(iii) Transfers of foreign loan securities issued on behalf of a company established in the State.

SDCA 99 s113

(iv)  stocks or securities to which s39 TCA applies.

SDCA 99 s113

(b)   Instruments for the sale or transfer either absolutely or by way of mortgages of ships or aircraft.

SDCA 99 s113

 (c)   Wills.

(d)   Bills of exchange (including cheques) and promissory notes drawn outside the State.

SDCA 99 s82

(e)   Conveyances, transfers or leases of land and houses for charitable purposes in Ireland to bodies of persons or trusts which have been established for charitable purposes only.

SDCA 99s96 

(f)   Transfers between spouses whether separately or jointly except in sub-sale situations.

SDCA 99 s99

 (g)   Any instrument under which any land, easement, way-leave, water right or other right whatsoever over or in respect of the land or water is acquired by the Dublin Docklands Development Authority or any of its 100% subsidiaries.

SDCA 99 s106

(h)   Instruments securing the advancement of monies by the Housing Finance Agency plc to housing authorities.

SDCA 99Sch 1

 (i)   Leases for an indefinite period or any term not exceeding 35 years of any dwelling-house, part of a dwelling-house or apartment at a rent not exceeding €30,000 per annum.

SDCA 99s95

 (j)   Commercial woodlands where such woodlands are sold or leased with land (stamp duty applies to the land).

SDCA 99s104

 (k)   A licence or a lease granted by the Minister for Energy in respect of oil exploration or the sale, assignment or transfer of any such licence or lease or any right or interest therein.

SDCA 99 s88

(l)    Conveyance or transfer of units in investment undertakings and units in certain unit trusts.

SDCA 88

(m)   Conveyance or transfer of stocks or marketable securities of a company which is not registered in the State provided that such conveyance does not relate to:

(i)   any immoveable property situated in the State, or any right over or interest in such property, or

(ii)   any stocks or marketable securities of a company having a register in the State.

SDCA 99 s90

(n)   Certain instruments used predominantly in the financial services industry including the following:

(i)   a debt factoring agreement.

(ii)  a swap agreement.

(iii)  a forward agreement.

(iv)  a financial futures agreement.

(v)   an option agreement.

(vi)  a combination of any two or more of the instruments specified under (i) to (v) above.

(vii)  a transfer of, or agreement to transfer, any instruments specified under (i) to (v) above or a combination of any two or more such instruments or an American Depository Receipt.

SDCA 99s98 

(o)   Foreign immoveable property provided the instrument of transfer does not relate to Irish immoveable property or shares.

SDCA 99 s90
SDCA 99 s108

(p)   Instruments executed by or on behalf of the National Treasury Management Agency and similar instruments executed by or on behalf of the Minister for Finance.

SDCA 99 s100

 (q)   Instruments relating to the acquisition of property in the Temple Bar area by Temple Bar Properties Limited or any of its subsidiaries.

SDCA 99 s103

(r)   Shared ownership leases of houses and for any subsequent instrument whereby the lessee acquires the remaining interest of the lessor in the property. The shared ownership lease must have been granted by an “appropriate person” as defined.

(s)   The issue and transfer of specified categories of marketable debt instruments including certain types of corporate bonds and mortgage-backed securities.

SDCA 99s89

(t)   Transfers of foreign national and local government securities.

SDCA 99s86

(u)   Certain transfers of unquoted loan stock.

SDCA 99s87,
s87A

(v)   Certain stock borrowing, stock return and stock repurchase transactions.

(w)  The transfer, sale or assignment of mortgages by a housing authority to a designated body or the transfer of securities issued by a designated body.

SDCA 99s93A

(x)   Transfers or leases of land to a voluntary body approved by the Minister for the Environment, Heritage and Local Government under s6 of the Housing (Miscellaneous Provisions) Act 1992 for the purposes of the Housing Acts 1966 to 1998. The exemption applies to instruments executed on or after 15 February 2001.

SDCA 99s106A

 (y)  Transfers or leases of land to the National Building Agency Limited, for the purposes of the Housing Acts 1966 to 1998. The exemption applies to instruments executed on or after 26 January 2001.

SDCA 99s109,
s110A, s124B,
s125

(z)   A policy of life assurance issued or varied after 1 January 2001. However Finance Act 2009 introduced a 1% levy on life assurance policies which applies to premiums received on or after 1 August 2009 in respect of life assurance policies whenever entered into by an insurer.

SDCA 99 s108A   (aa) With effect from 1 January 2003, all instruments executed by or on behalf of the National Development Finance Agency in respect of any property being acquired by the Agency and any acquisitions of land by a company set up by the Agency under s5 of the National Development Finance Agency Act 2002, from the Agency, from another company set up under s5 of the National Development Finance Agency Act or from a State authority referred to in Schedule 1 of the National Development Finance Agency Act.

SDCA99 s101     (bb)  The sale, transfer or other disposition of intellectual property as defined. Intellectual property includes any patent, trade mark, copyright, registered design, design right, invention, domain name, trade name, trade dress, brand, brand name, service mark, publishing title, supplementary protection certificate or plant breeders’ rights or directly attributable goodwill.

SDCA99 s82A   (cc)   With effect from 31 March 2006, donations of publicly quoted securities to approved bodies who come within the scheme of tax relief for donations to approved charities, schools and third-level colleges, as well as to other approved bodies under s848A TCA 97.

SDCA99 s88B   (dd)   With effect from 31 March 2006, any instrument made for the purposes of or in connection with a scheme of reconstruction or amalgamation under which a foreign fund transfers its assets to a domestic fund in return for the domestic fund issuing units in the domestic fund to the holders of units in the foreign fund.

SDCA99 s88C   (ee)   With effect from 31 March 2006, any instrument made for the purposes of or in connection with the reconstruction or amalgamation of a common contractual fund to which s739H(3) TCA 97 applies.

SDCA99 s99A   (ff)    With effect from 31 March 2006, any instrument under which any land, easement, wayleave, etc. is acquired by the Courts Service.

SDCA99 s101A  (gg)   With effect from 1 January 2005, the sale, transfer or other disposition of any EU Single Farm Payment Entitlement.

SDCA99 s82B    (hh)   The acquisition of land by a sporting body approved under s235 TCA 97, where the land will be used for the sole purpose of promoting athletic or amateur games or sports – in respect of instruments executed on or after 7 December 2006.

SDCA99 s88D    (ii)    With effect from 13 March 2008, instruments made for the purpose of or in connection with the reconstruction or amalgamation of certain investment undertakings to which TCA s739H TCA 97 applies.

SDCA99 s90A    (jj)    With effect from 5 December 2007, the sale, transfer or other disposition of a “greenhouse gas emissions allowance” as defined.

SDCA99 s106B   (kk)  In respect of instruments executed between 13 March 2008 and 31 March 2011, the conveyance, transfer or lease of a house, building or land by or to a housing authority in connection with any of its functions under the Housing Acts 1966 to 2004 or by or to the Affordable Homes Partnership in connection with the services specified in Article 4(2) of the Affordable Homes Partnership (Establishment) Order 2005, as amended.

However, the exemption on transfers from a housing authority was abolished in respect of instruments executed on or after 1 April 2011, and from that date stamp duty not exceeding €100 will apply.

SDCA99 s88E    (ll)    Any transfer of assets within an investment undertaking.






8.4          Companies Capital Duty

SDCA99 Pt8        Abolished for transactions effected on or after 7 December 2005. See the 31st or earlier editions of this book for details.




8.5          Miscellaneous


8.5.1            Management provisions

SDCA99
Pt11Ch7

 The Finance Act 2003 inserted a new Chapter 7 into SDCA 99 containing three new sections.

(i)   Repayments

Section 159A SDCA 99 restricts the repayment of stamp duty to valid claims made within four years of, inter alia, the date an instrument was stamped by Revenue with effect from 31 October 2003. A valid claim is one where Revenue has been provided with all the information to enable it establish the extent of the overpayment.

(ii)   Interest

Section 159B SDCA 99 provides that with effect from 1 November 2003 interest on a repayment will be paid only where the repayment has not been made by Revenue within 183 days of receiving a valid claim for repayment. An exception to this general rule is that interest will be paid from the date of the event giving rise to the repayment, where Revenue has made an error in the operation of stamp duty. This section also provides that the new rate of interest on such repayments will be 0.011% per day or part of a day (see Chart 12 for previous rates).

(iii)   Assessments

Section 159C SDCA 99 restricts the period with effect from 1 January 2005 within which Revenue may make enquiries or raise assessments in relation to underpayments of stamp duty to a period of four years from, inter alia, the date an instrument was stamped by Revenue. This restriction will not apply where the underpayment arises from fraud or neglect on the part of the taxpayer.




8.5.2           Surcharge

SDCA99 Pt2       There is a surcharge as a penalty where the market value of the property is understated by the accountable person.

The surcharge applies only when the submitted value is less than the ascertained value by more than 15%. The rates of surcharge (which apply to the total duty payable) are now as follows:








	Amount of Understatement
	Surcharge %



	More than 15% but not more than 30%
	25



	More than 30% but not more than 50%
	50



	More than 50%
	100








8.5.3           Appeals

SDCA99 Pt4       Appeal provisions similar to those which apply for income tax apply for stamp duty purposes (see section 1.1.12). In the case of appeals against the value of land, these are heard by the Land Values Reference Committee.




8.5.4           Payment of stamp duty on instruments

SDCA99 Pt2 s5    Section 5 SDCA 99 enables the Revenue Commissioners to enter into agreements at their discretion for the payment of stamp duty under an agreement whereby, at regular intervals, stamp duty is paid in one sum equal to the total duty which would have been payable had each instrument been stamped individually.

Duty is payable on the VAT-exclusive consideration in the case of a conveyance, transfer or lease of property.




8.5.5           Anti-avoidance

SDCA99            There are a number of anti-avoidance provisions in

Pt5 Ch2              relation to the stamp duty chargeable on certain instruments, some of which are as follows:

(i)    Certain conveyances involving sub-purchasers may be deemed to be voluntary dispositions inter vivos thus rendering them liable to duty on the value of the property conveyed.

SCDA99 s34       (ii)   A conveyance or transfer on sale where the vendor of property enters into an agreement for a long lease, or grants rights in relation to the property. In this case, any conveyance or transfer, subject to the agreement, of the property by the vendor shall be charged to stamp duty as a conveyance or transfer on sale of the property for a consideration equal to the value of the property and the value shall be determined without regard to the agreement.

(iii)  An instrument which evidences the surrender of a leasehold interest, or the merger of a leasehold interest in a superior interest. In this case, the instrument shall be charged to the same stamp duty as if it were a surrender of that leasehold interest.

SDCA99 Pt5
Ch2 s35

(iv)  A declaration by deed to the effect that a term in land is enlarged in a case where the term was created by an instrument executed within six years of the date of the execution of the deed. In this case, the instrument shall be charged to stamp duty as a conveyance or transfer on sale of that land for a consideration equal to the value of the land and that value shall be determined without regard to the term or any part thereof.

SDCA99 s37        (v)   Where an instrument effects a transfer of immoveable property in the State in consideration for any other property (wherever situated and whether moveable or immoveable) duty will be payable on the value of the relevant immoveable property situated in the State thereby conveyed or transferred.

SDCA99
Pt5 Ch8

(vi)  With effect from 27 March 1998 contracts for the sale of bearer shares are liable to stamp duty.

SDCA99 s41
 
(vii)   Debt – where property is conveyed to a person wholly or in part in satisfaction of a debt or subject either certainly or contingently to the payment or transfer of money, then such debt or other payment is deemed to be part of the consideration liable to stamp duty.

Finance Act 2010 provided that in relation to instruments executed on or after 4 February 2010, where in connection with or part of any arrangement involving any conveyance of stock in a company, the transferee procures directly or indirectly the discharge of any indebtedness of the company or any connected company, and one of the main purposes or the main purpose of the arrangement is to secure a tax advantage, then the conveyance shall, in addition to any other payment of money or transfer of stock to which it is subject, be deemed to be subject to the payment of an amount equal to the amount of such indebtedness.

Further Reading

The reader is referred to the current edition of the following publications of the Irish Tax Institute for further information:

FINAK

Irish Taxation: Law and Practice

The Law and Practice of Irish Stamp Duty

Taxing Financial Transactions

Taxation of Property Transactions

Revenue publications:

•   eBrief No. 80/2010: Centralisation of Stamping to Dublin

•   eBrief No. 58/2010: Stamp Duty - e-Stamping – Update of Frequently Asked Questions

•   eBrief No. 28/2010: Stamp Duty and the Land and Conveyancing Law Reform Act 2009

•   eBrief No. 82/2009: New e-Stamping Regulations

•   eBrief No. 31/2009: Stamp Duty – Property ‘trade-in’ scheme

•   eBrief No. 07/2009: Stamp Duty – Finance (No. 2) Act 2008 - Share Transfer Forms where the consideration is €1,000 or less

•  eBrief No. 05/2009: Stamp Duty: Late Stamping of Instruments

Tax Briefings:

Issue Number 05 - 2010 Stamp Duty and the Land and Conveyancing Law Reform Act 2009

Guidance Notes and Frequently Asked Questions are available on the Revenue website www.revenue.ie in relation to e-stamping.














	
CHAPTER 9


	
VALUE-ADDED TAX










9.1          Value-Added Tax


9.1.1            Legislation

The principle pieces of legislation governing the value-added tax system are as follows:

Value-Added Tax Consolidation Act 2010 - VATCA

Value-Added Tax Regulations 2010 (Statutory Instrument (SI) 639 of 2010) – VAT Regulations

European Union (Value-Added Tax) Regulations 2010 (SI 612 of 2010) – VAT Regulations 2010

The VAT Consolidation Act was enacted on the 23 November 2010 and various VAT laws that were in place at that time, including the VAT Act 1972, as amended and EC (Value-Added Tax) Regulations 2009 were repealed. The VAT regulations are now contained in SI 612 of 2010 and SI 639 of 2010.

While there is some Irish case law on VAT including decisions by the Appeal Commissioners, judgments from the European Court of Justice (ECJ) take precedence and are binding on all EU Member States.




9.1.2            European Union Directives

The European Council issues VAT Directives to the Member States and the Member States must modify their VAT legislation accordingly. EU law takes precedence in the event of an inconsistency.

The more important Directives are Directives 2006/112/EC (which is a recast of the 6th Directive), 2008/8/EC and 2008/9/EC.



9.1.3            Charge

VATCA
s3; PA s8

Value-added tax is chargeable on the supply of goods and services within the State by a taxable person in the course or furtherance of any business carried on by him, and on goods imported into the State from outside the EU. VAT is also chargeable on the intra-Community acquisition of goods by VAT-registered persons and on the intra-Community acquisition of new means of transport such as motor vehicles, boats, etc. by either a registered or an unregistered person.

The amount on which VAT is chargeable is the total consideration which the person supplying goods or services becomes entitled to receive. In addition, in certain circumstances, a VAT charge may arise where no consideration is payable, such as the supply of canteen facilities free of charge.

Accountable persons account for VAT on their outputs and they are allowed credit against this liability for tax borne on business purchases and other inputs as evidenced by correctly prepared VAT invoices. Accountable persons must be registered with the Revenue Commissioners for VAT purposes.

Effective from 1 July 2010 the State, local authorities and bodies governed by public law are regarded as an accountable person for certain activities that they engage in such as waste collection and car parking.

Reverse charge

In certain circumstances the supplier does not have to account for VAT on business to business (B2B) transactions that are liable to VAT and it is the customer that should account for the VAT due as if he were the supplier. The customer is entitled to simultaneously recover the VAT, through his VAT return, subject to his normal rules for VAT recovery. So if the customer is entitled to fully recover VAT on the transaction then there will be no net effect on his VAT liability. However, if the customer is not entitled to full recovery of the VAT he will have a net VAT liability. The extent of the VAT liability will depend on the extent to which he cannot recover the VAT.




9.1.4            Supply and self-supply of goods

VATCA s19        The term “supply” includes:

(a)   The transfer of ownership of goods by agreement, including the transfer of ownership of goods to a business providing hire purchase services (effective from 1 May 2007), whether or not accompanied by a transfer of possession of the goods.

(b)   The handing over of possession of goods under a hire purchase contract. The sale of all repossessed goods is liable to VAT.

(c)   The sale of movable goods pursuant to a contract under which commission is payable on purchase or sale by an agent or auctioneer who concludes agreements in his own name but for the account of another.

(d)   Compulsory acquisition or statutory seizure.

(e)   The application by an accountable person for the purpose of any business carried on by him of goods which he has acquired, except where a full input credit would be allowable to him in respect of the application of the goods.

(f)   The appropriation by an accountable person of goods on which an input credit was wholly or partly deductible, for a non-business purpose, or the disposal of such goods free of charge.

(g)   Intra-Community transfers (with certain exceptions).

(h)   Where a liquidator, receiver or trustee in bankruptcy sells business assets in satisfaction of a debt of an accountable person or in the course of the winding-up of a company, the sale is deemed to be a supply of goods by the accountable person in the course of business.

VATCA s20        The disposal of goods by an insurer in connection with an insurance claim is not a supply of goods where the insured was not entitled to deduct any part of the VAT incurred on the acquisition of the goods.

VATCA s20        The transfer of ownership of goods by a hire purchase provider pursuant to a hire purchase contract is deemed not to be a supply of goods.




9.1.5            Place where goods supplied

VATCA s29–31   The place where goods (other than goods sold by mail order or distance selling) are supplied is deemed to be:

(a)   Where the supply requires their transportation, the place where the transportation begins.

(b)   In the case of the supply and installation or assembly of goods, where the goods are installed or assembled. Where a non-established trader sells goods by means of a supply-and-install contract in Ireland to:

(i)   a VAT-registered person;

(ii)  a Department of State, local authority or body established by statute; or

(iii) a person involved in a VAT-exempt activity

the customer rather than the supplier is required to self-account for VAT on a reverse-charge basis.

(c)   In any other case the place where the goods are located at the time of the supply.

(d)   In the case of the intra-Community acquisition of goods, where the dispatch or transportation ends. This is modified, however, so that where the person acquiring the goods quotes his VAT-registered number the acquisition is deemed to be within the territory of the Member State which issued that number.

(e)   The supply of gas and electricity to a taxable dealer, a person whose principal activity is the acquisition of natural gas and electricity for the purpose of resale, will be taxed where the taxable dealer has his business.

(f)   The supply of gas and electricity to a person other than a taxable dealer will be the place where the recipient uses and consumes those goods.

Conversely, where a foreign taxable entity supplies gas and electricity to an Irish recipient which constitutes one of the following, i.e., an accountable person, a State Department or local authority, a body established by statute or an exempt entity, the Irish recipient shall be considered as an accountable person and shall be liable to account for Irish VAT on the reverse-charge basis.




9.1.6            Scrap metal dealers

Finance Act 2011 provided that the VAT reverse charge mechanism applies to the scrap metal sector. A taxable persons who deals in scrap metal in the State should not charge VAT on the sale of scrap metal to business customers and the customer should account for the VAT due under the reverse charge mechanism.




9.1.7            Supplies by VAT-registered traders in Ireland

Where an accountable person in the State supplies goods to a VAT-registered trader in another Member State, the supply is zero-rated in Ireland and is liable to VAT as an intra-Community acquisition in the other Member State. However, the Irish supplier must ensure that the purchaser in the other Member State is registered for VAT before zero-rating the supply of goods.




9.1.8            Mail order and distance selling

VATCA s30        Special rules apply regarding the place of supply in the case of mail order and distance selling (i.e., where the supplier arranges for the goods purchased to be transported to a private individual or to any other non-accountable person in another Member State). Where a mail order or any other type of distance selling business, located in another Member State, sells goods with a value in excess of €35,000 in Ireland in any one year, the goods are taxable in Ireland rather than in the Member State where the seller is located and the seller is obliged to register and to account for VAT in Ireland.




9.1.9            Private individuals

As regards goods purchased by individuals in other Member States (other than a new means of transport or purchasing goods by way of mail order or distance selling) VAT is payable in the Member State of purchase at the rate of VAT applicable there and no intra-Community acquisition arises. Private individuals are therefore free to purchase goods at VAT-inclusive prices in other Member States and are not liable to an additional Irish VAT charge provided the purchases are for personal and not business use.




9.1.10          Place where services supplied

VATCAs25,
s27,s28,
s34, s104;

With effect from 1 January 2010 there were major changes to the place of supply rules that apply to services particularly in relation to services supplied cross border.

VATCA s34        In general the place of supply of services provided business to business(B2B) is where the customer is established. Where the supply is made to private customers, it will be taxed by reference to the supplier’s establishment and the supplier is liable to pay over the VAT charged in his/her country.

There are different place of supply rules which deal with specific services such as those related to property, transport and intermediaries, see below.

(i)    Immoveable goods

The place where services connected with immoveable property are supplied is the place where the property is situated.

The reverse charge mechanism can apply to certain services connected with property that are supplied cross border.

(ii)   Transport services

(a)      Passenger transport

Passenger transport services are deemed to be supplied where the transport takes place.

(b)      Goods transport

Since 1 January 2010 transport services provided B2B are subject to the general place of supply rules that apply to B2B transactions. Prior to that where a customer was registered for VAT, supplies of intra Community transport of goods and related agency and ancillary services were treated as being supplied in the EU country that issued the customer with his/her VAT number.

Where the services consist of the intra Community transport of goods and the customer is a non taxable person the place of supply since 1 January 2010 is the place of departure of the goods. Where the transport of goods is not an intra Community transport of goods the place of supply is where the transport takes place. Previously where the customer was not registered for VAT the place of supply was deemed to be the place of departure in the case of transport and transport agency services and the place where the services were physically performed as regards ancillary services and associated agency services.

(iii)  Telecommunications services, radio or television broadcasting services

These are deemed to be supplied in the State in cases where they are supplied to private individuals in the State by non-EU suppliers.

(iv)  Means of transport

Effective from the 1 January 2010 the place of supply of the short term hiring of means of transport is now where the means of transport is put at the disposal of the customer subject to use and enjoyment rules.

Prior to the 1 January 2010 the hire of a means of transport was taxed by reference to the establishment of the supplier of the service and subject to use and enjoyment rules when provided outside of the EU.

(v)   Cross border services

Since 1 January 2010 the general rule for the supply of services to business customers (B2B) is that the place of supply is where the business customer is located. Prior to 1 January that place of supply rule only applied to the B2B supply of specific services, known as Fourth schedule services, see Chart 30.

Where the business customer is located in Ireland he/she should account for the VAT due on the service as if he/she had supplied the service himself/herself under a mechanism commonly referred to as “reverse charge”. The amount on which VAT is payable is on the consideration for the service supplied. The customer is also entitled to claim the VAT paid as an input credit subject to the usual rules for VAT recovery.

The general rule for services provided to non business customers (B2C) is that Irish VAT is chargeable where the services are supplied from an establishment located in Ireland.

As an exception for certain specified services provided B2C Irish VAT is not generally chargeable where the customer is established/resident outside of the EU (see Chart 33).

VATCA s91

(vi)   Electronically supplied services from outside the EU

There is a VAT scheme for non-EU businesses that supply electronic services to private consumers in the EU. Under this scheme the trader can opt to register for VAT in one EU Member State, make electronic supplies to private consumers in other Member States and remit the VAT due in each Member State to the Member State in which he is VAT-registered. That Member State will then remit the VAT due to the Member State of consumption.

The place of supply of electronically supplied services is the State, when these services are supplied to a private customer in the State by an accountable person from an establishment outside the EU, even if the person also has an establishment in the EU.

(vii)  Money transfer services

The place of supply of intermediary services associated with money transfer services is the State, when these services are supplied to a non-EU principal and used and enjoyed in the State.

(viii) Intermediary services

The place of supply of intermediary services where the person acts in the name of and for the account of another person is the place where the underlying transaction of the principal is supplied for VAT purposes.




9.1.11          Sub-contractors’ services

VATCA s16       The supply of construction services are, in principle, subject to VAT and a business should charge VAT on the supply of those services as appropriate.

However, since 1 July 2008, where the construction services are subject to Relevant Contract Tax ( a withholding tax that applies in the construction, forestry and meat industries) the supplier should not charge VAT. The customer should account for the VAT due under the reverse charge mechanism and is entitled to claim an input credit for that VAT subject to the usual rules for VAT recovery.



9.1.12          Telecommunications services

VATCA s33–4;    The VAT treatment of telecommunication services is as follows:

VATCA s2(1)      (a)   A user, other than a private individual, purchasing telecommunications services from outside the EU must self-account for and pay the VAT on those services.

(b)   The same applies where a user, other than a private individual, purchases the services from another Member State.

(c)   Where a non-EU service provider supplies services to private individuals in the State, the service provider must register for VAT here.

The definition of telecommunication services includes access to the internet.




9.1.13          Option not to register

VATCA s6          The following persons are not obliged to register for VAT unless they otherwise elect:

(a)   A farmer (see definition below).

(b)   A person whose supplies of taxable goods or services consist exclusively of the following:

(i)   supplies to accountable persons of unprocessed fish caught by him in a sea fishing business, or

(ii)   supplies of the kind mentioned at (i) along with either or both of the following:

(1)   supplies of machinery, plant or equipment which has been used by him in the course of a sea fishing business, and

(2)   supplies of other goods and services the total consideration for which has not exceeded and is not likely to exceed €37,500 per annum.

(c)   Persons whose receipts do not exceed €75,000 per annum, provided that 90% of their total receipts arises from the supply of taxable goods. This does not apply, however, in the case of persons supplying goods chargeable at the 21% rate where these goods were produced or manufactured by the accountable person wholly or mainly from materials chargeable at the zero rate.

(d)   Persons whose receipts do not exceed €37,500 per annum and to whom (a)   , (b)    or (c)    do not apply. Where two or more persons, one of whom controls one or more of the others, supply goods or services of a similar nature, the total consideration for such supplies will be aggregated to determine if the €37,500 exemption limit is exceeded.




9.1.14          Farmers

VATCA s4          A farmer is defined as a person who engages in at least one Annex VII (see 9.2) activity and whose supplies of taxable goods and services in the course of business consist exclusively of:

(a)   Supplies of agricultural produce (i.e., goods produced by the farmer in the course of an Annex VII (see 9.2) activity).

(b)   Supplies of agricultural services (i.e., any Annex VIII (see 9.3) service supplied by the farmer with his own or his employees’ labour and using his farm machinery) excluding insemination services, stock minding and stock rearing, the total consideration for which has not exceeded and is not likely to exceed €37,500 per annum.

(c)   Supplies of agricultural services (i.e., any Annex VIII (see 9.3) service supplied by the farmer with his own or his employees’ labour and using his farm machinery) excluding insemination services, stock minding and stock rearing, in addition to supplies by retail of horticultural produce and supplies of bovine semen, the total consideration for which has not exceeded and is not likely to exceed €37,500 per annum.

(d)   Supplies of racehorse training services the consideration for which has not exceeded and is not likely to exceed €37,500 per annum.

(e)   Supplies of other goods and services the consideration for which has not exceeded and is not likely to exceed €37,500 per annum.

(f)   Supplies by retail of horticultural produce or supplies of bovine semen or a combination of both, the total consideration for which has not exceeded and is not likely to exceed €75,000 per annum.

Annex VII (see 9.2) activities - These relate to agricultural production activities such as crop production, stock farming and cultivation, forestry and fisheries. (See 9.2 for further details).

Annex VIII (see 9.3) services - These relate to the supply of agricultural services which normally play a part in agricultural production. (See 9.3 for further details.)

As stated above, farmers are not obliged to register for VAT purposes.




9.1.15          Flat-rate farmer

VATCA s2          A flat-rate farmer is a farmer who is not an accountable person. Where such a farmer supplies agricultural produce or agricultural services to an accountable person the accountable person is entitled to an input credit of 5.2% of the tax-exclusive consideration for the supply. An invoice must be prepared by the accountable person showing the tax-exclusive price and the VAT.




9.1.16          Farm buildings, etc.

VATCA s99,
s100, s103,
s104(3)


A flat-rate farmer who has borne tax on expenditure on the construction or improvement of farm buildings, farm structures, fencing, drainage and land reclamation may reclaim the tax. Repayment will be withheld if the farmer’s tax affairs are not up to date.




9.1.17          Group registration

VATCA s15;      Where the Revenue Commissioners are satisfied that it would be in 

s99                   the interests of efficient administration and that no loss of tax would be involved, they may treat a group of persons such as a number of interlinked companies as a single accountable person. In these circumstances only one member of the group will submit VAT returns for the taxable period and such returns will cover the activities of all the members of the group. However, all parties to the group registration are jointly and severally liable for all the VAT obligations of the other group members. In addition the necessity to issue VAT invoices in respect of intra-group transactions is avoided.

To qualify for group registration the Revenue Commissioners must be satisfied that:

(i)    the persons seeking the group registration are all established in the State and at least one of the group members is a taxable person.

(ii)   they are closely bound by financial, economic and organisational links.

(iii)   the granting of the VAT group registration seems necessary or appropriate to them for the purpose of efficient and effective administration, including collection, of VAT.

The granting of group registration is at the discretion of the Revenue Commissioners. Revenue may also compulsorily group register connected businesses.

The Revenue Commissioners may defer payment of VAT where the business activities of one or more persons are so interlinked that group registration could be imposed and one or more of the persons has not made VAT returns or remitted VAT due.




9.1.18           Supplies to certain taxable persons

VATCA s56        Section 56 VATCA provides for the zero-rating of supplies to taxable persons whose output is mainly supplied to other EU States or exported out of the EU. A “qualifying person” is an accountable person whose turnover from supplies of goods (including certain contract work) either supplied outside the EU or dispatched or transported to a VAT registered person in another EU State amounts to 75% of his total annual turnover from the supply of goods and services. The effect of this provision is that traders authorised for this purpose will no longer have to pay VAT to their suppliers and subsequently reclaim it from the Revenue Commissioners. Authorisation will be granted by the Revenue Commissioners on application by the appropriate persons and will be valid for a certain period only. An authorised person must notify the Revenue Commissioners if he is no longer a “qualifying person”. The authorised person is obliged to provide a copy of the authorisation to all his suppliers in the State. This ensures that such suppliers will be aware of his authorised status. There is an obligation on the supplier in the State to quote the relevant authorisation number on the invoice on making a zero-rated supply.




9.1.19          Intra-Community acquisitions – registered persons

VATCA Pt3,
Ch2;Pt4,
Ch2,s24,s32

Where a trader who is registered for VAT in Ireland makes an intra-Community acquisition from a trader in another Member State, the VAT implications are as follows:

(i)    the goods are liable in Ireland to tax on the intra-Community acquisition at the VAT rate applicable in Ireland;

(ii)   the VAT payable is accounted for through the normal periodic VAT return; and

(iii)  the tax payable is simultaneously deductible subject to the usual rules for VAT recovery.

(Where goods have been subject to VAT under the margin scheme, the auction scheme or the special scheme for second-hand means of transport in another Member State, they are not treated as an intra-Community acquisition on arrival in the State and are not subject to Irish VAT, unless resold.




9.1.20          Intra-Community acquisitions – unregistered persons

Traders who make an intra-Community acquisition but who are not registered for VAT in Ireland because their turnover is below the registration threshold are not taxable in the State if the annual value of their intra-Community acquisitions remains below €41,000. Instead, VAT is payable in the Member State of purchase (i.e., the country of origin) at the VAT rate applicable there. Where the threshold in respect of intra-Community acquisitions is exceeded, the trader must register for VAT in the State and will then be covered by the system already described in the preceding paragraph.




9.1.21          Non-taxable entities

An intra-community acquisition arises for non-taxable entities such as some Government Departments or exempt businesses such as insurance companies or banks that acquire goods in other Member States. As in the case of small traders, such intra-Community acquisitions are not taxable in Ireland if the annual value of acquisitions remains below the €41,000 threshold already referred to above. VAT is instead payable in the Member State where the goods were purchased at the VAT rate applicable there. Where a non-taxable entity or exempt business exceeds the intra-Community acquisition threshold, it must register for VAT and is liable to pay VAT in Ireland on its intra-Community acquisitions.




9.1.22          New means of transport

The intra-Community acquisition of new means of transport (including motor vehicles, boats and aircraft) is always taxable in the Member State of arrival. Special arrangements apply in respect of the payment of VAT on new means of transport acquired by private individuals or by traders not entitled to a deduction. A transfer by an entity in the State to the territory of another Member State is an intra-Community supply.




9.1.23          Cultural, artistic, entertainment and similar services

With effect from 1 January 2011 the place of supply for B2B admission to events, seminars, etc is where the event is held. Other services that relate to events provided B2B will be taxed under the general B2B rule i.e. taxed where the customer is established. For B2C admissions to activities such as fairs, sporting events, etc the place of supply is where the event takes place.

Prior to the 1 January 2011 the place of supply of cultural, artistic, scientific, sporting and educational events was where the services were physically performed.

Where a premises provider allows a promoter not established in the State to supply, on his land, services related to cultural, artistic, entertainment or similar event he must notify Revenue, 14 days before the event, of the name and address of the promoter, details of the event and any other information specified in Regulation. Failure to provide this information could result in the premises provider being held liable for any VAT liability due but not paid by the promoter.




9.1.24          Mobile traders

Where a person who owns, occupies or controls land (called the premises provider) allows a non-established person sell goods on the land (called the mobile trader) for a period of less than twenty eight consecutive days, that person must supply certain information to Revenue in advance, as follows:

(a)   Name and address of mobile trader.

(b)   Dates of supplies.

(c)   Address of lands.

(d)   Other information as specified by regulations.

If the premises provider fails to do so, he/she may be held jointly and severally liable with the mobile trader for VAT liability and must pay the VAT if not paid by the mobile trader.

This provision is designed to place within the Irish VAT net casual foreign traders such as weekend furniture dealers, vendors of clothing and merchandising outlets at concerts.




9.1.25          Rates










	VAT(A) A s9;
FA06 s97 	Exempt -	Details are set out in Schedule 1 to the VATCA (see Chart 31). Those carrying on exempted activities cannot with some minor exceptions, register for VAT.

		Zero Rate -	Details of goods and services taxable at this rate are set out in Schedule 2 to the VATCA (see Chart 32).

		5.2% Rate -	This rate applies to livestock, which includes live cattle, sheep, pigs, goats, deer, horses and greyhounds (see Chart 49 for earlier rates).

		13.5% Rate -	Details of goods and services taxable at this rate are set out in Schedule 3 to the VATCA (see Chart 34).

		21% Rate -	All goods and services which do not fall into the categories mentioned above are liable to VAT at this rate (see Chart 35).







9.1.26          Composite and multiple supplies

VATCA s47        Specific rules apply for determining the rate of VAT applicable to the supply of a “package” comprising two or more elements which attract VAT at different rates. The rules provide that, in the case of a composite supply, i.e., where there is a principal element to which the other elements are ancillary, the VAT rate for the composite supply will be the VAT rate applying to the principal element. An example of a composite supply is the supply of a mobile phone (the standard rate VAT) with an instruction booklet (zero % VAT). The instruction booklet is clearly for the better enjoyment of the mobile phone and is clearly ancillary to it. The 21% VAT rate applies to the entire supply regardless of how the consideration for the supply is allocated by the supplier. In the case of multiple supplies, i.e., where a number of individual supplies are made together for a single overall consideration, the consideration should be apportioned between the various supplies involved, and each supply will be taxed at the appropriate rate of VAT. An example of a multiple supply is a meal made up of food together with a soft drink which is sold for a single price. The food is liable to VAT at the 13.5% rate whereas the soft drink is liable at the 21% rate. The total consideration payable should be apportioned so that the food element is taxed at the reduced rate and the drink element is taxed at the standard rate.



9.1.27          Amount on which tax is chargeable

VATCA Pt5,
Ch1

Broadly speaking this is the total consideration which the person; becomes entitled to receive in respect of a supply of goods or services, including all taxes, commissions, costs and charges whatsoever, but not including VAT chargeable in respect of the supply. However, there are a number of exceptions to this rule, see below. Also, a person who gives a reduction or discount to a customer can generally reduce his VAT liability where, following the issue of a VAT invoice, he issues a valid credit note.

In the case of certain supplies of immoveable goods there are specific methods to establish the amount on which VAT is due.

In certain circumstances the amount on which VAT is chargeable can be the open market value of the transaction. In this regard the Finance Act 2007 also provided that Revenue may determine that VAT is chargeable based on the open market value of the transaction. This is an anti avoidance measure directed at transactions between connected parties where the customer would not be entitled to fully recover the VAT charged or the supplier is engaged in activities that are not fully liable to VAT and a price below market value is charged for the transaction.

In relation to the continuous supplies of utilities (i.e., gas, electricity and telecommunications) supplied to non-VAT-registered persons VAT is due at the time the supplier issues a statement of account, which should issue at least once every three months.

The taxable amount in respect of the supply of services consisting of the private use of business assets, and the supply of services free of charge by an accountable person for non-business purposes, is the cost to the accountable person of providing the service. The taxable amount in respect of the supply of services diverted by a business to a non-deductible business use is the open-market price of supplying the service.

Since 13 March 2008, where a customer pays a deposit but subsequently cancels the transaction and the supplier does not refund the deposit, the supplier may reduce his or her tax liability for the taxable period when the cancellation occurs by the amount already accounted for on the deposit.




9.1.28          Vouchers

VATCA s43        Where a right to receive goods or services, other than telecommunication services, for an amount stated on any token coupon or voucher was granted for consideration the consideration was disregarded for VAT purposes, except to the extent that the consideration exceeded the face value. The tax point arose at the time of redemption. With effect from 1 July 2010 the above rules were extended to phone cards as defined with the result that the tax point for phone cards was moved from the time of purchase to the time they are used.

When a token, stamp, coupon, voucher or, effective from 1 July 2010, phone card is supplied for consideration to a person who acquires it in the course or furtherance of business, and that person on supplies it for consideration both supplies and consideration are subject to VAT at 21%. In those circumstances the redemption of the voucher is ignored for VAT purposes.




9.1.29          Cash basis

VATCA s80       The following have the option to account for VAT on the basis of cash received in a taxable period rather than on the basis of sales.

(a)   A person who satisfies the Revenue Commissioners that; taking one period with another, not less than 90% of his turnover is derived from taxable sales to unregistered persons.

(b)   A person who satisfies the Revenue Commissioners that the total consideration which he is entitled to receive in respect of his taxable supplies has not exceeded and is not likely to exceed €1,000,000 in any continuous period of twelve months.

The cash-received basis does not apply to transactions where a supplier on the cash-receipts basis does not issue a credit note following the grant of a discount to its customer. In those circumstances, VAT should then be accounted for on the full invoiced amount and not on the amount received.




9.1.30          Invoice basis

VATCA Pt9,       Where a person is not authorised by Revenue to account for VAT on

Ch3, s76            the basis of cash received the general rule is that he/she should account for VAT at the time that he/she issued or should have issued a VAT invoice or, where he/she does not have to issue a VAT invoice, at the time that the goods or services are supplied. Where the latter applies he/she may also have to account for VAT on advance payments when they are received.




9.1.31          Tax deductible

VATCA Pt8,        Provided that the goods and services to which such tax relates are

Ch1, s59–62        used for the purpose of the taxable supply of goods and services, or for the purposes of qualifying activities abroad, VAT (“Tax”) paid on the following inputs is deductible in computing liability.

(a)   Tax charged to an accountable person by other accountable persons on supplies of goods and services to him.

(b)   Tax paid or payable by the accountable person on goods imported by him.

(c)   Tax payable on self-supplies of goods or services.

(d)   Tax payable on purchases from flat-rate farmers.

(e)   Reverse charge tax on imported services.

(f)   Residual VAT in relation to a supply of second-hand means of transport or agricultural machinery (up to 30 June 2010).

(g)   Tax payable on certain purchases of second-hand goods as provided in Regulations.

(h)   Tax payable on the intra-Community acquisition of goods.

(i)   Where not previously allowed, any residual VAT contained in the value of goods transferred from a branch of a business within the State to a branch of the same business in another Member State.

(j)   Post-letting expenses of a landlord who has made a long lease of commercial property prior to 1 July 2008.

(k)   Tax in relation to the installation and assembly of goods where the Irish recipient is deemed to be the taxable person, subject to the recipient’s normal entitlement to recover VAT.

(l)   Tax in relation to the purchase of gas and electricity from abroad where the Irish recipient is deemed to be the accountable person and has to account for VAT on the reverse-charge basis as included in the Finance Act 2004, subject to the recipient’s normal entitlement to recover VAT.

(m)   The issue of new shares or other securities for the purpose of raising capital for the person’s VATable supplies.




9.1.32          Tax not deductible

VATCA s59–60    No deduction is allowed in respect of tax paid on expenditure on the following:

(a)   The provision of food, drink, accommodation or other personal services supplied to the accountable person, his agent, or his employees. A taxable person can, subject to stringent criteria, recover the VAT on accommodation costs of attending conferences for his employees or agent in the course or furtherance of the accountable person’s business. Specific records have to be kept in relation to the conference and the conference must be for a minimum of 50 delegates.

(b)   Entertainment expenses incurred by the accountable person, his agent or his employees.

(c)   The acquisition, hiring or leasing of motor vehicles (as defined) other than as stock in trade or for the purposes of a business which consists in whole or part of the hiring of motor vehicles or for use in a driving school business for giving instruction.

The exclusion applicable to motor vehicles does not apply to purchases by hire purchase businesses of motor vehicles that are the subject of hire purchase agreements.

Since 1 January 2009, businesses are entitled to recover 20% of the VAT incurred on the purchase, hire, intra-Community acquisition or importation of a qualifying motor vehicle which is used at least 60% for business purposes. A qualifying motor vehicle is defined as a motor vehicle which is first registered on or after 1 January 2009 and has a level of CO2 emissions of less than 156g/km. If such vehicle is sold within 2 years, a VAT adjustment would be required. If sold after 2 years, no VAT adjustment would be required. The subsequent sale of the car is not subject to VAT.

(d)   The purchase of petrol otherwise than as stock in trade.

(e)   Expenditure incurred on food, drink, accommodation or other entertainment services as part of an advertising service is not deductible in the hands of the person providing that advertising service.

(f)   Any VAT incurred by an accountable person in a transaction where the margin or auction schemes apply.

(g)   A person from outside the EU who makes supplies in Ireland under the scheme for non-EU businesses that supply electronic services to private consumers in the EU is not entitled to deduct input VAT but is entitled to refunds under the thirteenth VAT Directive.




9.1.33          Bad debts

VATCA s39        There is scope for relief from VAT for bad debts incurred. The relief applies where a person accounted for VAT on a transaction and the person has taken all reasonable steps to recover the debt. The bad debt is allowable as a deduction under section 81(2)(i)    of the TCA 97 where the person is assessed under Case I or II of Schedule D of that Act and the bad debt is written off in the financial accounts.

The relief is not available for transactions with connected parties or for the VAT on leases that were vatable on a capitalised value basis under rules that applied to property transactions up to 1 July 2008.




9.1.34          Margin schemes

VATCA s87        The sale of second hand moveable goods, works of art, collectors’ items and antiques may be taxed under a margin scheme. The margin scheme, which is optional, allows certain persons referred to as “taxable dealers” to account for VAT on the resale of goods, on his/her profit margin at the appropriate rate of VAT. It can also apply to certain goods acquired by an insurance company.

Effective from 1 January 2010 the margin scheme was extended to means of transport and agricultural machinery acquired after that date. Where the taxable dealer had used a motor vehicle for business purposes, e.g. as a demonstration model, and registered the car for VRT purposes in his/her own name there are particular rules that set out how the profit margin should be calculated.

Tour Operator Margin Scheme (TOMS)

With effect from 1 January 2010, tour operators and travel agents who act as principal in the purchase and sale of transport, accommodation services etc. which they have bought in from third parties for onward sale to the end customer will be subject to Irish VAT under the TOMS.

Under TOMS a business will be obliged to account for VAT on its profit margin on the supply of the travel holiday package. The business will not be entitled to deduct VAT incurred on services bought in for onward sale to its customers. However, it will be entitled to recover VAT incurred on all other expenses (subject to the general non-deductible rules).

TOMS does not apply to sales to other travel businesses or to intermediary services.




9.1.35          Agricultural machinery

VATCA s87        Where a taxable dealer in agricultural machinery bought machinery from an unregistered farmer the dealer could claim back the residual VAT contained in the price. Since 1 July 2008 the definition of taxable dealer includes finance houses engaged in leasing agricultural machinery.

The scheme does not apply to agricultural machinery acquired after 31 August 2010 (See paragraph 9.1.34). Transitional measures applied in the period from 1 January 2010 to the 31 August 2010.




9.1.36          Auction scheme

VATCA s89        A scheme similar to the margin scheme exists for auctioneers where the auctioneer’s commission is the basis for calculating the profit margin. Specific sales of second-hand goods by insurers are covered by the scheme.

With effect from 1 January 2010 the subsequent supply of goods that were acquired though an auction is vatable unless the goods were motor vehicles for which no VAT deductibility was allowed or are goods used solely in the course of an exempted activity.




9.1.37          Second-hand means of transport

VATCA s87        A taxable dealer may claim a deduction for “residual VAT” where he purchases or acquires second-hand means of transport from certain categories of persons - broadly those not in a position to supply a VAT invoice. Included in the category of persons are insurance companies disposing of vehicles in connection with an insurance claim on which they are not liable to charge VAT.

The special scheme does not apply to means of transport acquired after 30 June 2010 (See paragraph 9.1.34). Transitional rules applied for the period from 1 January 2010 to the 30 June 2010.




9.1.38          Transfer of business

VATCA s20        The transfer of ownership of goods in connection with the transfer of a business or part of a business to another accountable person is not a supply of goods, and therefore no VAT is payable on such a transfer. The transfer of business relief only applies where the transferred assets constitute an undertaking or part of an undertaking capable of being operated on an independent basis. If, however, the goods are diverted to non-business use, this is treated as a self-supply. A deduction is allowed in respect of VAT borne on services (e.g., auctioneer’s fees) directly related to the transfer of a business from one accountable person to another.

The transfer of goodwill and other intangible assets in connection with the transfer of a business is not liable to VAT when transferred to another accountable person or flat-rate farmer.

Where a property is transferred in connection with the transfer of a business to a person who is not entitled to full VAT recovery, that person will suffer a clawback of VAT based on the remaining VAT life of the property.




9.1.39          VAT on property rules on sale of property

VATCA s93–5     Since 1 July 2008, there are VAT rules that apply to the sale of property. In general, the sale of “new” buildings VATCA s95 is automatically subject to VAT at 13.5% and “old” buildings are exempt from VAT but with an option to tax the sale at 13.5%. The sale of residential properties remains subject to VAT at 13.5%.

Special rules (“transitional rules”) apply to properties that were acquired or developed before 1 July 2008 and are sold from 1 July 2008 onwards.

A “new” building is a building that has been developed in the previous five years or an existing building that has been redeveloped in the last five years where the redevelopment materially altered the use of the building and cost 25% or more of the VAT-exclusive sales price of the building. Excluded from the definition of a “new” building is a building, newly developed or redeveloped, that was previously sold and occupied for an aggregate of at least two of the five years.

An “old” building is any building which does not come within, or is excluded from, the definition of a “new” building.

The sale of an exempt property will give rise to a clawback for the vendor of the VAT recovered on the acquisition/redevelopment costs of the property. To avoid this cost, the seller and the purchaser can opt to tax the sale (see below), which would result in the vendor retaining the right to recover the VAT incurred on the costs of acquisition/development of the building.

Sale of residential property

Residential properties sold by a developer (or by a person connected to the developer) where the developer was entitled to recover the VAT on the acquisition/development of the property are subject to VAT at the 13.5% rate.

Residential property rented prior to sale - Tax Briefing 69

In Tax Briefing69 the Revenue Commissioners set out their view on the VAT treatment of property developers engaged in renting residential properties, which is a VAT-exempt activity.

Where a property developer (or a person connected with a property developer) who was entitled to deduct the VAT incurred on the acquisition or development of residential property, subsequently rents out that residential property on or after 1 July 2008 there will be a full or partial clawback of VAT deducted.

The level of VAT to be repaid to the Revenue Commissioners will be dependent on when the property was completed for VAT purposes. A property is generally regarded as completed when it is ready to be used for the purpose for which it was designed. Revenue may accept that in certain cases a property is completed when it has been rented, which will have an impact on the calculation of the amount of VAT to be repaid to Revenue.

Where a property is completed before 1 July 2008, and that property is rented on or after 1 July 2008, then there will be a full clawback of the VAT deducted by the developer. If the property is subsequently sold, the developer may be entitled to a VAT credit at the time of sale.

Where a property developer develops a residential property which is completed on or after 1 July 2008 and that property is subsequently rented on or after 1 July 2008, the developer will be required to adjust the VAT deductible over a number of years and at most 20 years.

In either case, where the property is subsequently sold, the sale will be subject to VAT.

Sale of undeveloped land

The sale of undeveloped land remains exempt from VAT. However, where a person supplies land and in connection with that supply there is an agreement to develop the land, the sale is subject to VAT at the 13.5% rate.

Option to tax a VAT-exempt sale of property

The vendor and a business purchaser can agree in writing to opt to tax the sale of an otherwise VAT-exempt property. The option to tax will not apply to letting of residential property. Where they jointly opt to tax the sale, VAT is chargeable on the sale at the 13.5% rate and the purchaser should account for the VAT due on a reverse-charge basis.

Properties owned before and held on 1 July 2008

Properties which had been acquired or developed prior to 1 July 2008 and had not been disposed of by that date are subject to transitional rules (referred to hereafter as “transitional properties”). Where a person has no entitlement to recover VAT on the acquisition/development of a transitional property, and that property has not been redeveloped since 1 July 2008, the sale of such a property is not subject to VAT. However, the seller and purchaser can still jointly opt in writing to charge VAT on the sale.

If the vendor of a property was entitled to recover VAT on the acquisition/development of a transitional property, the disposal of such a property is subject to VAT if it is a new building. It is exempt from VAT if it is an old building with the joint option to tax the sale.

Where a vendor has partial VAT recovery on the costs of acquisition/ development of a transitional property, the sale is chargeable to VAT and the vendor is entitled to an additional VAT credit which is based on an adjustment imported from the Capital Goods Scheme (see below).

The assignment/surrender of a transitional property is chargeable to VAT where the person was entitled to recover at least part of the VAT incurred on acquisition/development of the property. Otherwise VAT is not chargeable.

The amount on which VAT is chargeable in respect of an assignment or surrender is based on the following formula;

[image: Formula]

where:

T = VAT on acquisition/development.

N = No. of full intervals, plus one, that remain in the adjustment period.

Y = Total no. of intervals in the adjustment period.

NAMA

Where VAT is due on a property acquired by NAMA or an entity connected with NAMA the vendor should not charge VAT and NAMA or the NAMA entity should account for the VAT due in its VAT return on the “reverse charge” basis. If the property is exempt from VAT the NAMA entity concerned can opt to tax the property and the “reverse charge” mechanism will apply.

Lettings of property

Commercial lettings

With effect from 1 July 2008, all leases are in principle exempt from VAT. Consequently, a landlord would have no entitlement to recover VAT on the acquisition/ development costs attributable to a property that it intends to let. To avoid this cost, the landlord could opt to charge VAT on the rent payable under the letting.

Option to tax lettings

To charge VAT on a letting acquired or developed after 1 July 2008 either there must be a provision in the lease agreement that the landlord is opting to tax the lease or the landlord must notify the tenant in writing that VAT is chargeable. The option to tax is property-specific. The option to tax is terminated if the above documentary conditions are not satisfied, the landlord and tenant agree to terminate the option or the property is used for residential purposes.

An option to tax a letting will not be available, or will be terminated, where landlord and tenant are connected persons and the tenant is not entitled to at least 90% VAT recovery or where the occupant of the property is “connected” to the landlord. With effect from 24 December 2008, the VAT 90% recovery test is extended to situations where the landlord is “connected” to the occupant of the property.

The definition of a “connected” person is very broad, so care in this area is required.

The termination of an option to tax will generally give rise to a VAT cost for the landlord under the Capital Goods Scheme (see below). Since 24 December 2008, the option to tax is terminated where a landlord (who has less than 90% VAT recovery) occupies the property himself. Up to 23 December 2008, a landlord who was not entitled to 90% VAT recovery could opt to tax a letting to an unconnected party and the landlord could subsequently occupy the property without losing his entitlement to opt to tax the lease. Potentially, this would have given the landlord an entitlement to recover VAT on the acquisition and or development of the property.

Waiver of exemption

Prior to 1 July 2008 a person could waive his exemption from VAT in respect of short-term commercial lettings and charge the tenant VAT on the rent. However, a waiver of exemption from VAT cannot be put in place after 30 June 2008.

If a waiver is in place on 30 June 2008 and carried forward into the new regime it:

(i)    applies to property held on 30 June 2008 and let after that date, but

(ii)    does not apply to property acquired, developed or let after 30 June 2008.

However, if a property is let after 30 June 2008 and it was being developed for or on behalf of the landlord on 18 February 2008 and the landlord had a waiver in place on that date, the waiver can extend to that letting.

There are also specific rules regarding the application of the waiver on or after 1 July 2008 where the tenant is “connected” to the landlord and is not entitled to recover at least 90% of the VAT that he incurs or the occupant, not being the tenant, is connected to the landlord. With effect from 1 July 2008, there is a minimum amount of VAT which must be payable in respect of such lettings on an annual basis. If this condition is not met, a waiver that is in place is automatically cancelled for that letting and a payment should be made to Revenue based on the difference between the VAT reclaimed on the acquisition/development of the property and the VAT accounted for on the rents to date. Where the waiver is cancelled, it will only be in respect of the individual letting between connected persons and the waiver will, subject to usual rules, continue to apply to other commercial lettings.

Finance (No. 2) 2008 Act-introduced a new anti-avoidance provision in relation to a waiver of exemption on a transitional property between two connected parties where the tenant has less that 90% VAT recovery. Up to 23 December 2008, the minimum amount of VAT to be paid annually by the tenant on rent under the lease to retain the waiver could be removed where the landlord and tenant became members of the same VAT group. With effect from 24 December 2008, the same minimum amount of VAT must be paid in respect of the letting to retain the waiver even where the landlord and tenant are members of a VAT group.

Finance Act 2009 introduced amendments to ensure that the sale of a property, that is subject of a waiver of exemption, comes within the Capital Goods Scheme. The changes also provide that when a waiver of exemption is still in place it would, in certain circumstances, be treated as if it was cancelled. These circumstances apply where, on 1 July 2008 a person held at least one property that was the subject of a waiver and had disposed of all his waiver properties by the date of the passing of the Finance Act 2009 or a later date.

Residential lettings

Lettings of residential properties on or after 1 July 2008 are exempt from VAT. Unlike commercial lettings, an option to tax a residential letting is not available and a business will suffer restrictions in the recovery of VAT incurred on the acquisition/development of a residential property.

Capital Goods Scheme

The Capital Goods Scheme (“CGS”) applies to the supply or development of property on which a business was charged VAT, or would have been charged VAT but for the transfer of business relief under s20,VATCA, or “exporters’ relief” under s56, VATCA, on the acquisition or development of the property.

CGS is a mechanism whereby the initial VAT claimed is adjusted over a period of up to 20 years to reflect the taxable use of the property over that period. Therefore, if, subsequent to the initial deduction, the taxable use increases, a further amount of input VAT can be claimed and, if the taxable use decreases, part of the input tax already claimed must be repaid to Revenue. CGS ensures that a person’s VAT deductibility in relation to a property is proportionate to the person’; taxable use of the property.

The adjustment period for properties is generally 20 “intervals” except in the case of refurbishment in which case it is 10 “intervals”. The initial interval is the first 12 months, the second interval is from the first day after the end of the initial interval to the person’s accounting year-end and subsequent intervals are based on accounting years. Consequently, other than the first two adjustment intervals, subsequent adjustment intervals will be measured in accounting years.

The CGS rules can be complex and there are special rules that apply to the disposal of a property where VAT would have been charged but for the operation of s20, VATCA (transfer of business relief). There are also special rules where the entitlement to VAT recovery relating to a property has changed by 50% or more.




9.1.40          VAT on property rules up to 30 June 2008

VATCA s93–5     Certain activities involving immoveable goods (land and buildings together with all fixtures attached thereto) were liable to VAT at 13.5%. This rate applied in cases where the value of any moveable goods supplied as part of the contract did not exceed two-thirds of the full contract price.

The activities involved are as follows:

(a)   The development of land including drainage and reclamation, the installation of fixtures in buildings and the repair and decoration of buildings in the course of business.

(b)   The development of land or buildings and the disposal of a freehold interest in them.

(c)   The granting of a lease of land or building for a period of at least 10 years or the disposal of a leasehold interest under a lease which, at the time it was created, was for a term of at least 10 years (or if less than 10 years contained an option to extend it to 10 years or more).

(d)   The disposal of an undeveloped site in connection with which another accountable person enters into a contract with the purchaser to carry out development in relation to the site.

It should be noted that the activities mentioned at (b)    and (c)    above did not attract liability to VAT unless all of the following conditions were satisfied:

(i)   The property must have been developed wholly or partly after 31 October 1972.

(ii)   The vendor must have disposed of a taxable interest in the course of business. Such an interest would be either the freehold or the leasehold interest mentioned at (b)    or (c)    above.

(iii)   The vendor must have been entitled to a tax credit in respect of any tax suffered on the development of the property or on the acquisition of his interest in the property.

Where the activity involved the granting of a lease of land or buildings for a period of at least 10 years, VAT was payable on the capitalised value of the rent reserved. In making this calculation it was open to the taxpayer to provide evidence by a competent valuer of what the value should be. In the absence of such evidence leases were valued at either of the amounts arrived at by the following formulae:

(i)                                    [image: Formula]

where:

R = The annual amount of the rent.

N = The number of complete years for which the rent has been created.

(ii)                                        R X M

where:

R = The annual amount of the rent.

M = The “multiplier”. (See Chart 37 for multipliers.)

Where a person created a lease of 10 to 20 years he was disposing of his interest for the period of the lease but retaining his right of reversion at the end of the period. This gave two elements to the transaction as follows:

(a)   The creation of the lease, any VAT on which will be chargeable to the tenant.

(b)   The retention of the reversion, any VAT on which is a self-supply to the landlord and is irrecoverable.

Where VAT was chargeable on the grant of a lease and the lessee was entitled to a repayment of all the VAT charged it was not necessary for the lessor to charge VAT on the capitalised value of the lease subject to Revenue approval. Instead, the lessee was liable to pay the tax as if he had supplied the goods in the course or furtherance of business and he was also in a position to claim a simultaneous input credit, thus removing the need to finance the VAT charge.

Accountable persons involved in property transactions have to retain records for the VAT life of the property plus six years.

Rents receivable under leasehold interests which, when created, were for a term of less than 10 years were not liable to VAT unless the recipient elected to be taxable - referred to as a “waiver of exemption”. If he/she so elected, he/she became taxable on all rents which in the absence of such election would have been exempt. An exception to this treatment arose if a short-term letting followed the taxable surrender of a leasehold interest. It was possible to waive the exemption in this situation without affecting the exempt status of other rents. Where a person cancels his election, there is a clawback of input credits to the extent that the input credits exceed the VAT charged on the rents. Rents receivable from the following activities are always liable to VAT:

(a)   Letting of machinery or business installations when let separately from any other immoveable goods of which such machinery or installations form part.

(b)   Letting in the course of carrying on a hotel business.

(c)   Provision of parking accommodation for vehicles by the operators of car parks.

(d)   Hire of safes.

Disposals of sites and buildings separately

The sale of a site separately from a building is subject to VAT on the value of the site.

“Economic Value” test

Section 4(3A) can essentially be divided into two parts:

1.   What must happen for the legislation to apply and

2.   What happens when the legislation applies.

1.   Application of the legislation

Three things must happen for the legislation to apply, as follows:

(a)   A person must have acquired and hold an interest in a property to which Section 93, VATCA applied and

(b)   That person must surrender possession of that property in any of the following ways:

(i)   The creation of a long leasehold interest (i.e., one of ten years or more);

(ii)  The assignment of a long leasehold interest;

(iii) The surrender of a long leasehold interest and

(c)   The value of the lease, assignment or surrender for VAT purposes must have been less than its “economic value”.

The legislation specifically excludes the disposal of a freehold interest from these provisions.

2. Effect of the application of the legislation

If the value of the creation, assignment or surrender of the leasehold interest for VAT purposes was less than the “economic value” of the lease, assignment or surrender then the creation, assignment or surrender of the leasehold interest was not treated as a supply of immoveable goods/property for VAT purposes, but was treated as an exempt letting of that property, without a right of waiver, giving rise to a locked-in VAT cost.

Economic value

The “economic value” of a lease, assignment or surrender was broadly defined as the sum of two elements as follows:

(a)   the amount on which VAT was chargeable in relation to the acquisition of the property, plus

(b)   the amount on which VAT was chargeable in relation to the development of the property.

Thus if a property was acquired which was not subject to VAT, the economic value would be considerably less than if VAT applied to the acquisition cost.

Reduced economic value

In recognition of the real world of commercial transactions and economic value, the legislation provided for, in certain circumstances, what has been termed “the economic value of a lesser interest”. Where there has been no development of immoveable goods since acquisition, and there was a disposal of a lesser interest (including a surrender or assignment) derived from the interest held, and the lesser interest was not greater than 35 years, the economic value of the lesser interest being disposed of is calculated by the formula:

[image: Formula]

where:

E   =  Economic value of interest held

N1 =  Length of lesser interest

N2 =  Length of interest held. (Note max. for N2 is 35 years. N2 = 35 years in the case of a freehold interest.)

However, where the lesser interest being disposed of is by way of the creation of a lease, the reduced economic value as calculated above cannot be less than 75% of the economic value of the greater interest held.

Waiver of exemption

(a)   General

A person who did not have a waiver in place at 2 April 2007 is prohibited from waiving with effect from that date in respect of residential accommodation.

A person who had a waiver in place at 2 April 2007 could continue that waiver but only in respect of lettings in place at that date, i.e., he cannot extend the waiver to any residential buildings he acquires or develops after that date. The property will be regarded as having been acquired when the person enters a binding written contract for its acquisition or construction while it may be considered developed when an application for planning permission for its development as a house, apartment or similar establishment has been received by a planning authority. This measure helps accelerate the acquired/developed test so that the property may be regarded as acquired/developed prior to 2 April 2007 and therefore subject to the person’s waiver.

VATCA s15       (b)   Short-term letting within a VAT group

Where there was a short-term letting (i.e., less than 10 years) of property within a VAT group and the lessor was entitled to recover VAT on his acquisition and/or development of the property, the short-term letting is deemed to take place when either the lessor or the lessee leaves the VAT group, or when the VAT group breaks up. If the lessor does not have a waiver of exemption in place at the time he leaves the VAT group, or the lessee leaves the VAT group, or the VAT group breaks up, then the short-term letting/surrender of possession is deemed to take place on the first exit of either party from the VAT group. Thus there is a self-supply of the property at this time with a VAT liability arising.

Change of use of property

Where a property, on which VAT was recovered, is used for private or non business use within 20 years of the acquisition or development of the property there is a clawback of VAT.  This is similar to the clawback under the Capital Goods Scheme. The clawback is based on the VAT recovered on the acquisition or development of the property and is paid to Revenue through the business’s VAT return for each VAT period that the property is used for private or non business use during its 20 year VAT life.

Property that is acquired or developed after 1 January 2011 and which is used for non business purposes is subject to adjustment of VAT under the Capital Goods Scheme rather than under the clawback mechanism referred to above.




9.1.41          Sale of a property with a sitting tenant

The disposal of a reversionary interest in a property with a sitting tenant who developed the property is liable to VAT only if the property was developed for and on behalf of or for the benefit of the landlord.




9.1.42          Holiday homes

A person providing holiday accommodation can elect to register for VAT where his turnover is below the turnover threshold for VAT registration. The VAT rate applicable to the provision of holiday accommodation is 13.5%.  Where a person so elected and cancelled his VAT registration within 10 years of registration he is liable to pay Revenue a cancellation fee. The cancellation fee is based on a sliding scale under the following formula;
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where:

A =  The amount of the VAT deductible or the amount that would have been deductible if the transaction were not covered by the transfer of business rules; and

B =  The number of full years for which the holiday home was used by the person. (A full year is any continuous period of 12 months).




9.1.43          Repayments to foreign traders

VATCA s102      There are provisions for the repayment to such traders of tax borne on services supplied to them within the State and on goods purchased within the State or imported for business purposes. These provisions apply broadly speaking to a person who satisfies the Revenue Commissioners that he carries on business outside the State and that he supplies no goods or services within the State.

With effect from 1 January 2010 the foreign trader has to apply electronically to the VAT authority in his own country for the refund of any Irish VAT.




9.1.44          Retail export scheme

VATCA s58        Detailed provisions are contained in VAT Regulations No 15 as amended by the 1997 Finance Act to allow for the zero-rating of goods purchased by non-EU visitors.




9.1.45          Bankruptcy and winding-up

Unpaid VAT is a preferential debt in cases of bankruptcy or company winding-up. The tax which ranks as a preferential debt is confined to that due for taxable periods ending not more than 12 months before commencement of bankruptcy or winding-up proceedings.




9.1.46          Unjust enrichment

VATCA s100      An accountable person will be entitled to a refund of tax overpaid by him as a result of a mistaken assumption. This is subject to the person not being unjustly enriched by the refund of VAT or payment by the Revenue of interest. There are detailed provisions contained in the legislation concerning the question of what constitutes unjust enrichment.

With effect from 24 December 2008, Revenue is obliged to make a refund of any overpaid VAT unless it determines that the refund would unjustly enrich the claimant. The claimant for refund must set out full details of the case and Revenue may also request all reasonable information relating to the claim and must refund so much of the overpaid amount as would not unjustly enrich the claimant.

The burden of proof to show unjust enrichment now rests with Revenue.




9.1.47          Taxable periods

VATCA s2         Accountable persons must make returns and payment of VAT between the 10th and 19th days following the end of a taxable period. Each taxable period is a period of two months beginning on the 1st day of January, March, May, July, September or November. There is also scope for traders whose annual VAT liability is below specified thresholds to submit a four monthly or six monthly VAT return.

Failure to make the returns and payments can give rise to interest charges and/or penalties.

If the aggregate of deductible inputs exceeds the VAT payable on outputs for a taxable period, the Revenue Commissioners will make a repayment of the excess.

A person outside the EU who makes supplies in Ireland under the scheme for non-EU businesses that supply electronic services to private consumers in the EU must submit special VAT returns and pay the VAT due in respect of supplies in all Member States each calendar quarter.




9.1.48          Paying by direct debit

VATCA s114      Where a person pays their VAT by direct debit and where the balance at the end of the accounting period is more than 20% of the VAT liability for that period, Revenue will in certain circumstances charge interest.

VATCA s91            A person outside the EU who makes supplies in Ireland under the scheme for non-EU businesses that supply electronic services to private consumers in the EU must submit special VAT returns and pay the VAT due in respect of supplies in all Member States each calendar quarter.




9.1.49          Annual accounting for VAT

VATCA s77;
VATCA Pt5, 
Ch1

The Collector-General may authorise persons to make an annual VAT return and pay their VAT on an annual basis. The features of this provision are as follows:

(a)   The Collector-General may determine that returns be submitted for any number of taxable periods not exceeding six.

(b)   The accountable person may continue to operate VAT on a two-monthly basis if he so wishes.

(c)   The period covered by the authorisation is defined as the accounting period.

(d)   VAT returns and payment must be submitted between the 10th and 19th days of the month following the end of the accounting period.

(e)    The Collector-General must consider certain factors before issuing an authorisation, and the authorisation may be issued conditionally or unconditionally.

(f)    The Collector-General may terminate the authorisation, having taken account of certain factors.

(g)    The accountable person has the option to align the date of his annual VAT return with his commercial accounting period.

(h)    There are provisions for a deemed termination of authorisation on cessation of trading, or liquidation, bankruptcy or death of the accountable person as appropriate.

(i)     Where the deemed termination arises on the death of an accountable person, his personal representative is deemed to be the accountable person.

(j)    An accountable person who operates on an annual basis may be required to pay their VAT by monthly direct debit.




9.1.50          Appeals

VATCA s119      Any person aggrieved by a determination of the Revenue Commissioners in relation to VAT may lodge an appeal against such a determination. The same rights attach to such an appeal as attach to appeals against income tax assessments (see 1.1.12).




9.1.51          Time limits

VATCA s99        The time limit for claiming refunds of VAT and for making an estimation or assessment by Revenue is generally four years.




9.1.52          Documentation

Certain VAT-registered traders are required to complete the following returns and statements.

VATCA s78,
s79, s82, s83

(i)    Intrastat Return - to be completed monthly by any trader who imports more than €190,500 per annum from, or exports more than €635,000 per annum to, other EC Member States.

(ii)   VIES - to be completed either quarterly or monthly by traders who export goods to a VAT-registered trader in another EC Member State. Effective from 1 January 2010 supplies of services must be included on VIES returns.

(iii)   Upon request by an authorised officer an accountable person must give details to the Revenue Commissioners of any gifts or promotional items given in connection with taxable supplies and services.




9.1.53          Invoicing

VATCA s66        Businesses must issue VAT invoices for supplies of goods and services to other accountable persons, Government Departments, bodies governed by public law, customers that are engaged in VAT exempt activities and foreign business customers where the customer is the person that has to account for the VAT due on the transaction. As an alternative a customer can self-bill that is, issue the VAT invoice on behalf of the supplier to itself.

There are rules that set out the details to be included on the invoice such as the supplier’s name and address and VAT registration number, sequential invoice numbers, details of the supply, details of the VAT due, the foreign customer’s VAT registration number where the customer has to account for the VAT due and indication that the reverse charge applies.

It is possible to issue or receive electronic invoices so long as the systems are secure and both supplier and customer comply with regulations. Although in practice businesses have found it difficult to meet the conditions.




9.1.54          Expression of doubt

VATCA s81        Section 81, VATCA provides for an expression of doubt facility in VAT legislation as follows:

(a)   Doubt about the application of VAT to a transaction

Where an accountable person is in doubt about the correct application of any enactment relating to VAT on a particular transaction he can lodge an expression of doubt.

This must be done at the same time as he furnishes his VAT return for the taxable period in which the transaction took place. The expression must be lodged with the Revenue office that deals with the examination of that taxable person’s books and records. The expression of doubt can be lodged only if the VAT return is lodged on time.

(b)   Doubt about whether a person is taxable or not

Where a non-registered person is in doubt as to whether they are an accountable person in relation to a transaction they can also utilise the expression of doubt facility.

The advantage of filing an expression of doubt is that interest will not apply to any additional liability, subject to certain conditions. Interest will apply where Revenue does not accept the expression of doubt as genuine. This will arise where Revenue:

(i)   has issued general guidelines as regards the application of VAT law in similar circumstances,

(ii)   is of the opinion the matter is sufficiently free of doubt as not to warrant an expression of doubt, or

(iii)   is of the opinion the person is acting with a view to VAT evasion or avoidance.

The letter of expression of doubt must:

(i)    Set out full details of the transaction.

(ii)   Identify the amount of tax in doubt.

(iii)  Be accompanied by relevant supporting documentation.

(iv)  Be clearly identified as an expression of doubt.

(v)   Be acknowledged by Revenue as having been made.

There is a right of appeal if a person is aggrieved by a Revenue decision that an expression is not genuine.




9.1.55          Interest

Since 1 June 2009 the rate of interest on overdue tax is 0.0274% per day or part of a day. From 1 September 2002 the rate had been 0.0322% per day or part of day. Interest can also be charged where VAT deductibility is over-claimed.

VATCA s105      The Revenue Commissioners are obliged to pay interest on VAT refunds in certain circumstances at a rate of 0.011% per day or part of a day.




9.1.56          Records

An accountable person should retain full and true records of all transactions which affect or may affect his liability to VAT or his entitlement to deduct VAT.

Generally, records should be kept for 6 years. However, records relating to property should be held for the duration that a person holds a taxable interest in the property plus 6 years. Where a property is let under a waiver of exemption the records should be held for the duration of the waiver plus 6 years.

Regulation 27 of the VAT Regulations sets out the detail of the records to be kept by an accountable person.  In this regard it provides, inter alia, that traders dealing with non business customers should retain a record of the daily total of the consideration receivable. Where that trader uses a cash register or electronic point of sale system he should retain a complete record of each entry on that register or system and each entry should include a sequential number that uniquely identifies the entry, together with the date and time of such entry.






9.2           VATCA, Schedule 4, Part 1 (Annex VII Activities)

I.   Crop production

1.   General agriculture, including viticulture.

2.   Growing of fruit (including olives) and of vegetables, flowers and ornamental plants both in the open and under glass.

3.   Production of mushrooms, spices, seeds and propagating materials; nurseries.

II.   Stock farming together with cultivation

1.   General stock farming.

2.   Poultry farming.

3.   Rabbit farming.

4.   Beekeeping.

5.   Silkworm farming.

6.   Snail farming.

III.   Forestry

IV.   Fisheries

1.   Freshwater fishing.

2.   Fish farming.

3.   Breeding of mussels, oysters and other molluscs and crustaceans.

4.   Frog farming.

V.   Where a farmer processes, using means normally employed in an agricultural, forestry or fisheries undertaking, products deriving essentially from his agricultural production, such processing shall be regarded as agricultural production.




9.3          VATCA, Schedule 4, Part 1 (Annex VIII Services)

Supplies of agricultural services which normally play a part in agricultural production shall be considered the supply of agricultural services, and include the following in particular:

•      field work, reaping and mowing, threshing, baling, collecting, harvesting, sowing and planting

•      packing and preparation for market; for example, drying, cleaning, grinding, disinfecting and ensilage of agricultural products

•      storage of agricultural products

•      stock minding, rearing and fattening

•      hiring out, for agricultural purposes, of equipment normally used in agricultural, forestry or fisheries undertakings

•      technical assistance

•      destruction of weeds and pests, dusting and spraying of crops and land

•      operation of irrigation drainage equipment

•      lopping, tree felling and other forestry services.
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	Galway



	Aoife Maria
	Watters
	Associate Member
	Dublin



	Trina Mary
	Watters
	Associate Member
	Sligo



	Susan
	Weakliam
	Associate Member
	Wicklow



	Jessica
	Webbley
	Associate Member
	Dublin



	Ian
	Weldon
	Associate Member
	Outside Ireland



	Thomas
	Weymes
	Associate Member
	Dublin



	Frank
	Wharton
	Associate Member
	Limerick



	Martin
	Whately
	Associate Member
	Louth



	Brian
	Wheatley
	Associate Member
	Dublin



	Brid
	Whelan
	Associate Member
	Galway



	Ciara
	Whelan
	Associate Member
	Dublin



	Dervilla
	Whelan
	Associate Member
	Dublin



	Eoin
	Whelan
	Associate Member
	Dublin



	Joanne
	Whelan
	Associate Member
	Dublin



	John
	Whelan
	Associate Member
	Tipperary



	Noel
	Whelan
	Associate Member
	Wexford



	Patrick
	Whelan
	Associate Member
	Dublin



	Kelly
	Whelehan
	Associate Member
	Westmeath



	Eoghan
	Wherity
	Associate Member
	Dublin



	Kenneth
	Whitaker
	Associate Member
	Dublin



	David
	White
	Associate Member
	Cork



	John
	White
	Associate Member
	Outside Ireland



	Melissa
	White
	Associate Member
	Kildare



	Keith
	Whitford
	Associate Member
	Dublin



	Richard
	Whitley
	Associate Member
	Dublin



	Natasha
	Whitney
	Associate Member
	Dublin



	Ciaran
	Whooley
	Associate Member
	Dublin



	Damien
	Whyte
	Associate Member
	Wicklow



	Louise
	Whyte
	Associate Member
	Dublin



	Mary Martina
	Whyte
	Associate Member
	Westmeath



	Jennifer
	Wickham
	Associate Member
	Mayo



	Lynne
	Wilkinson
	Associate Member
	Dublin



	Graham
	Williams
	Fellow
	Dublin



	Joan
	Williams
	Associate Member
	Kilkenny



	Patrick
	Williams
	Associate Member
	Waterford



	Rory
	Williams
	Associate Member
	Dublin



	Stella
	Williams
	Associate Member
	Galway



	Colin
	Wilson
	Associate Member
	Dublin



	Ian
	Wilson
	Associate Member
	Dublin



	Emer
	Winters
	Associate Member
	Louth



	Patrick
	Witherow
	Associate Member
	Kilkenny



	Julie
	Wolohan
	Associate Member
	Wicklow



	June
	Wood
	Associate Member
	Cork



	Brian
	Woods
	Associate Member
	Louth



	Francis
	Woods
	Associate Member
	Dublin



	Nigel
	Woods
	Associate Member
	Meath



	Tom
	Woods
	Associate Member
	Dublin



	Paul
	Wrafter
	Associate Member
	Offaly



	Garrett
	Wren
	Associate Member
	Dublin



	Una
	Wrynn
	Associate Member
	Kildare



	Mary
	Wyer
	Associate Member
	Wicklow



	James
	Wynne
	Associate Member
	Kerry



	Lesley
	Wynne
	Associate Member
	Cork



	Paul
	Wynne
	Associate Member
	Dublin



	Anthony
	Wyse
	Associate Member
	Dublin



	Ciara
	Wyse
	Associate Member
	Dublin



	Ian
	Young
	Associate Member
	Cork



	Niamh
	Young
	Associate Member
	Kildare



	Saibh-Anna
	Young
	Associate Member
	Outside Ireland



	Tadhg
	Young
	Associate Member
	Dublin



	Xiaolin
	Yu
	Associate Member
	Meath



	Qi
	Zhan
	Associate Member
	Dublin





Ordinary Members










	First Name
	Surname
	Membership status
	County



	Sean
	Bagnall
	Ordinary Member
	Kildare



	Roger
	Ballagh
	Ordinary Member
	Dublin



	Michael
	Barron
	Ordinary Member
	Limerick



	John
	Behan
	Ordinary Member
	Dublin



	Padraig
	Bennett
	Ordinary Member
	Dublin



	David
	Best
	Ordinary Member
	Dublin



	Dermot
	Brennan
	Ordinary Member
	Meath



	Stephen
	Brennan
	Ordinary Member
	Dublin



	Michael
	Buckley
	Ordinary Member
	Dublin



	Paul
	Byrne
	Ordinary Member
	Dublin



	John
	Caldwell
	Ordinary Member
	Outside Ireland



	Padraic
	Carr
	Ordinary Member
	Dublin



	Michael
	Cody
	Ordinary Member
	Carlow



	Patrick
	Corcoran
	Ordinary Member
	Wicklow



	Michael
	Craig
	Ordinary Member
	Meath



	John
	Crawford
	Ordinary Member
	Dublin



	James
	Crushell
	Ordinary Member
	Kerry



	Jan
	Cullen
	Ordinary Member
	Dublin



	Donal
	de Buitleir
	Ordinary Member
	Dublin



	Timothy
	Deasy
	Ordinary Member
	Kildare



	William
	Devine
	Ordinary Member
	Dublin



	Anthony
	Devlin
	Ordinary Member
	Kildare



	Seamus
	Doherty
	Ordinary Member
	Dublin



	Thomas
	Donohue
	Ordinary Member
	Westmeath



	James
	Drohan
	Ordinary Member
	Tipperary



	Cormac
	Duffy
	Ordinary Member
	Galway



	Patrick
	Durcan
	Ordinary Member
	Mayo



	Derek
	Earl
	Ordinary Member
	Dublin



	John
	Fitzgerald
	Ordinary Member
	Cork



	Raymond
	Fullam
	Ordinary Member
	Kildare



	Joseph
	Gannon
	Ordinary Member
	Sligo



	Patrick
	Gargan
	Ordinary Member
	Dublin



	Vincent
	Gilhawley
	Ordinary Member
	Monaghan



	Tadhg
	Gleeson
	Ordinary Member
	Tipperary



	Anthony
	Gore-Grimes
	Ordinary Member
	Dublin



	James
	Hamilton
	Ordinary Member
	Kildare



	Stephen
	Hamilton
	Ordinary Member
	Dublin



	Eithne
	Harte
	Ordinary Member
	Louth



	Niall
	Hogan
	Ordinary Member
	Dublin



	Timothy
	Holland
	Ordinary Member
	Cork



	Michael
	Homan
	Ordinary Member
	Dublin



	Thomas
	Hyland
	Ordinary Member
	Galway



	William
	Irvine
	Ordinary Member
	Tipperary



	David
	Johnston
	Ordinary Member
	Monaghan



	Patrick
	Keane
	Ordinary Member
	Meath



	Patrick
	Keating
	Ordinary Member
	Donegal



	Stephen
	Kelleher
	Ordinary Member
	Offaly



	Patrick
	Kennedy
	Ordinary Member
	Dublin



	Thomas
	Kennedy
	Ordinary Member
	Dublin



	Joe
	Kerrane
	Ordinary Member
	Dublin



	Robert
	Kieran
	Ordinary Member
	Louth



	Bryan
	Kilfeather
	Ordinary Member
	Sligo



	Patrick
	Kirk
	Ordinary Member
	Louth



	Hugh
	Lennon
	Ordinary Member
	Cavan



	Maurice
	Linehan
	Ordinary Member
	Cork



	Trevor
	Lucas
	Ordinary Member
	Outside Ireland



	Patrick
	Lynch
	Ordinary Member
	Louth



	Vincent
	Lynch
	Ordinary Member
	Meath



	Thomas
	MacBride
	Ordinary Member
	Donegal



	Liam
	Madden
	Ordinary Member
	Dublin



	Peter
	Maguire
	Ordinary Member
	Dublin



	Brendan
	Malone
	Ordinary Member
	Dublin



	Philip
	Manzor
	Ordinary Member
	Kerry



	Patrick
	McArdle
	Ordinary Member
	Down



	Joseph
	McAvoy
	Ordinary Member
	Cork



	Gerald
	McCarthy
	Ordinary Member
	Dublin



	Jeremiah
	McCarthy
	Ordinary Member
	Dublin



	Bernard (Brian)
	McDaid
	Ordinary Member
	Derry



	John
	McElhinney
	Ordinary Member
	Dublin



	James
	McGowan
	Ordinary Member
	Dublin



	Declan
	McSweeney
	Ordinary Member
	Dublin



	Timothy
	McSweeney
	Ordinary Member
	Cork



	Kenneth
	Millington
	Ordinary Member
	Dublin



	Arthur
	Moran
	Ordinary Member
	Dublin



	James
	Morgan
	Ordinary Member
	Wicklow



	Francis
	Murphy
	Ordinary Member
	Dublin



	Kieran
	Murphy
	Ordinary Member
	Galway



	Patrick
	Naughton
	Ordinary Member
	Roscommon



	Timothy
	O’Brien
	Ordinary Member
	Dublin



	Padraic
	O’Cearbhaill
	Ordinary Member
	Wicklow



	Michael
	O’Connor
	Ordinary Member
	Dublin



	Raymond
	O’Hagan
	Ordinary Member
	Galway



	Eugene
	O’Reilly
	Ordinary Member
	Kildare



	Conor
	O’Riordan
	Ordinary Member
	Wicklow



	John
	O’Sullivan
	Ordinary Member
	Dublin



	Michael
	Power
	Ordinary Member
	Tipperary



	John
	Quinlan
	Ordinary Member
	Tipperary



	Michael
	Quinn
	Ordinary Member
	Kerry



	Patrick
	Rennick
	Ordinary Member
	Dublin



	Gerard
	Reynolds
	Ordinary Member
	Cork



	Richard
	Roberts
	Ordinary Member
	Cork



	William
	Ryan
	Ordinary Member
	Tipperary



	Michael
	Sargent
	Ordinary Member
	Wicklow



	Roy
	Shannon
	Ordinary Member
	Roscommon



	Thomas
	Shaw
	Ordinary Member
	Westmeath



	Bryan
	Sheridan
	Ordinary Member
	Dublin



	John
	Slye
	Ordinary Member
	Kerry



	Thomas
	Smith
	Ordinary Member
	Dublin



	Michael
	Spain
	Ordinary Member
	Tipperary



	Ciaran
	Spillane
	Ordinary Member
	Outside Ireland



	Thomas
	Stokes
	Ordinary Member
	Offaly



	Patrick
	Stronge
	Ordinary Member
	Dublin



	Seamus
	Taaffe
	Ordinary Member
	Dublin



	James
	Tevlin
	Ordinary Member
	Dublin



	Patrick
	Thompson
	Ordinary Member
	Dublin



	John
	Twomey
	Ordinary Member
	Cork



	William
	Webb
	Ordinary Member
	Dublin



	Richard
	Whelan
	Ordinary Member
	Dublin



	William
	White
	Ordinary Member
	Laois



	Andrew
	Whitty
	Ordinary Member
	Dublin



	Julian
	Williams
	Ordinary Member
	Cork





Technician Members










	First Name
	Surname
	Membership status
	County



	Linda
	Andrews
	Technician Member
	Meath



	Liz
	Baker
	Technician Member
	Dublin



	Kieran
	Barry
	Technician Member
	Dublin



	Ellen
	Bone
	Technician Member
	Dublin



	Catherine
	Bourke
	Technician Member
	Mayo



	Danielle
	Boylan
	Technician Member
	Dublin



	Hilary
	Boyse
	Technician Member
	Dublin



	Sheila
	Bredican
	Technician Member
	Dublin



	Paul
	Breen
	Technician Member
	Kildare



	Simon
	Breen
	Technician Member
	Limerick



	Lorraine
	Brennan
	Technician Member
	Roscommon



	Caroline
	Brown
	Technician Member
	Wicklow



	Jennifer
	Brown
	Technician Member
	Dublin



	Jennie
	Browne
	Technician Member
	Dublin



	Margaret
	Browne
	Technician Member
	Westmeath



	Patrick
	Browne
	Technician Member
	Wicklow



	Angela
	Buckley
	Technician Member
	Cork



	Eoin
	Buckley
	Technician Member
	Cork



	Noreen
	Buckley
	Technician Member
	Cork



	Patrick
	Buckley
	Technician Member
	Cork



	Linda
	Burke
	Technician Member
	Dublin



	Declan
	Byrne
	Technician Member
	Dublin



	Dona
	Byrne
	Technician Member
	Wexford



	John
	Byrne
	Technician Member
	Waterford



	Susan
	Byrne
	Technician Member
	Dublin



	Thomas
	Byrne
	Technician Member
	Clare



	Sharon
	Cagney
	Technician Member
	Tipperary



	Regina
	Canning
	Technician Member
	Leitrim



	Peter
	Cannon
	Technician Member
	Dublin



	Stephen
	Cannon
	Technician Member
	Dublin



	Neil
	Cantwell
	Technician Member
	Meath



	Anthony
	Carlin
	Technician Member
	Waterford



	Ann
	Carolan
	Technician Member
	Dublin



	Melanie
	Casey
	Technician Member
	Dublin



	Noreen
	Casey
	Technician Member
	Sligo



	Ann
	Clarke
	Technician Member
	Cavan



	Mark
	Cohen
	Technician Member
	Donegal



	Michael
	Coll
	Technician Member
	Donegal



	Dympna
	Collins
	Technician Member
	Dublin



	Michael
	Collins
	Technician Member
	Dublin



	Michelle
	Comiskey
	Technician Member
	Kildare



	Grainne
	Commins
	Technician Member
	Dublin



	David
	Connery
	Technician Member
	Dublin



	Aidan
	Connolly
	Technician Member
	Dublin



	Ruth
	Conroy
	Technician Member
	Roscommon



	Heather
	Coote
	Technician Member
	Tyrone



	Caroline
	Corrigan
	Technician Member
	Monaghan



	Marian
	Cosgrave
	Technician Member
	Wicklow



	Cathy
	Costello
	Technician Member
	Dublin



	Patrick
	Costigan
	Technician Member
	Dublin



	Martin
	Cowley
	Technician Member
	Dublin



	Brian
	Cox
	Technician Member
	Dublin



	Ted
	Coyle
	Technician Member
	Galway



	Margaret
	Cronin
	Technician Member
	Dublin



	Colm
	Croughan
	Technician Member
	Westmeath



	Carol
	Cunniam
	Technician Member
	Dublin



	Sharon
	Curran
	Technician Member
	Meath



	Emma
	Curtin
	Technician Member
	Dublin



	Dervla
	Cusack
	Technician Member
	Dublin



	Mairéad
	Cusack
	Technician Member
	Dublin



	Sarah
	Daly
	Technician Member
	Kerry



	Ann
	Deignan
	Technician Member
	Louth



	Niamh
	Delaney
	Technician Member
	Dublin



	Noel
	Delaney
	Technician Member
	Dublin



	Eoin
	Dempsey
	Technician Member
	Cork



	Mary
	Dempsey
	Technician Member
	Kildare



	Bert
	Depla
	Technician Member
	Dublin



	Niamh
	Devine
	Technician Member
	Dublin



	Margaret
	Doherty
	Technician Member
	Kerry



	Brid
	Donelan
	Technician Member
	Dublin



	Siobhan
	Dooner
	Technician Member
	Sligo



	Catherine
	Doran
	Technician Member
	Dublin



	Katherine
	Dowd
	Technician Member
	Dublin



	Ciaran
	Doyle
	Technician Member
	Dublin



	Mary
	Duddy
	Technician Member
	Donegal



	Anne Marie
	Duffy
	Technician Member
	Galway



	Deirdre
	Duffy
	Technician Member
	Wicklow



	Olive
	Duffy
	Technician Member
	Tipperary



	Siobhan
	Duffy
	Technician Member
	Louth



	Mary
	Dullaghan
	Technician Member
	Louth



	Mark
	Dunne
	Technician Member
	Dublin



	Aedin
	Eachthigheirn
	Technician Member
	Waterford



	Damian
	Evans
	Technician Member
	Dublin



	Alison
	Farrell
	Technician Member
	Dublin



	Anne
	Farrell
	Technician Member
	Longford



	Zowie
	Farrell
	Technician Member
	Dublin



	John
	Feeney
	Technician Member
	Donegal



	Laura
	Felle
	Technician Member
	Dublin



	Martina
	Fenelon
	Technician Member
	Wicklow



	Anne
	Fennelly
	Technician Member
	Kildare



	Yvette
	Fidgeon
	Technician Member
	Dublin



	Bernadette
	Fitzgerald
	Technician Member
	Wicklow



	Clare
	Fitzgerald
	Technician Member
	Kildare



	James
	Fitzgerald
	Technician Member
	Limerick



	Padraig
	Fitzgerald
	Technician Member
	Kerry



	Richard
	Fitzgerald
	Technician Member
	Meath



	Therese
	Flavin
	Technician Member
	Dublin



	Mary
	Flood
	Technician Member
	Dublin



	Nollaig
	Flood
	Technician Member
	Dublin



	Eilish
	Flynn
	Technician Member
	Dublin



	Edel
	Fox
	Technician Member
	Wicklow



	Kathleen
	Frewen
	Technician Member
	Limerick



	Aidan
	Fullam
	Technician Member
	Dublin



	Hazel
	Furlong
	Technician Member
	Dublin



	Mary
	Furlong
	Technician Member
	Dublin



	Elizabeth
	Galvin
	Technician Member
	Dublin



	Mark
	Geoghegan
	Technician Member
	Westmeath



	Joanne
	Gillic
	Technician Member
	Meath



	Gavin
	Gilmore
	Technician Member
	Dublin



	Helen
	Gordon
	Technician Member
	Cork



	Valeria
	Gornerova
	Technician Member
	Dublin



	Ewa
	Gosk
	Technician Member
	Dublin



	Dawn
	Graham
	Technician Member
	Cavan



	Katherine
	Grant
	Technician Member
	Waterford



	Caroline
	Gray
	Technician Member
	Dublin



	Abina
	Greene
	Technician Member
	Dublin



	Yasmin
	Griffin
	Technician Member
	Cork



	Dolores
	Grimes
	Technician Member
	Louth



	Helen
	Guerin
	Technician Member
	Tipperary



	Ronan
	Hall
	Technician Member
	Waterford



	Jennifer
	Halpin
	Technician Member
	Kildare



	Sharon
	Hamill
	Technician Member
	Louth



	Jim
	Hand
	Technician Member
	Cavan



	Michael
	Hannon
	Technician Member
	Dublin



	Elizabeth
	Hardy
	Technician Member
	Dublin



	Rosemary
	Haughney
	Technician Member
	Waterford



	Mary
	Hayden
	Technician Member
	Carlow



	Anne Marie
	Hayes
	Technician Member
	Cork



	Susan
	Hayes
	Technician Member
	Dublin



	Dion
	Hegarty
	Technician Member
	Roscommon



	Isolde
	Heneghan
	Technician Member
	Dublin



	Seamus
	Heverin
	Technician Member
	Mayo



	Ronan
	Hickey
	Technician Member
	Dublin



	Catherine
	Hogan
	Technician Member
	Clare



	Marian
	Holmes
	Technician Member
	Offaly



	Barbara
	Horkan
	Technician Member
	Mayo



	Michael
	Howard
	Technician Member
	Dublin



	Sinead
	Howard
	Technician Member
	Dublin



	Deirdre
	Howett
	Technician Member
	Dublin



	Emma
	Jackman
	Technician Member
	Wexford



	Clara
	Jenkinson
	Technician Member
	Wicklow



	Ciara
	Kavanagh
	Technician Member
	Dublin



	Nigel
	Kavanagh
	Technician Member
	Wexford



	Imelda
	Kealy
	Technician Member
	Kilkenny



	Robert
	Keary
	Technician Member
	Galway



	Louise
	Keating
	Technician Member
	Dublin



	John
	Keegan
	Technician Member
	Dublin



	Pascal
	Keegan
	Technician Member
	Westmeath



	Robert
	Keegan
	Technician Member
	Dublin



	Sheelah
	Kehoe
	Technician Member
	Dublin



	Patricia
	Kelleher
	Technician Member
	Cork



	Sinead
	Kelliher
	Technician Member
	Kerry



	Adrienne
	Kelly
	Technician Member
	Meath



	Declan
	Kelly
	Technician Member
	Outside Ireland



	Diane
	Kelly
	Technician Member
	Louth



	Mairead
	Kelly
	Technician Member
	Dublin



	Olivia
	Kelly
	Technician Member
	Kildare



	Sarah
	Kelly
	Technician Member
	Mayo



	Therese
	Kelly
	Technician Member
	Dublin



	Eileen
	Kennedy
	Technician Member
	Dublin



	John
	Kennedy
	Technician Member
	Dublin



	Pauline
	Kennedy
	Technician Member
	Wicklow



	Margaret
	Keogh
	Technician Member
	Kildare



	John
	Kerins
	Technician Member
	Dublin



	Colette
	Kerr
	Technician Member
	Monaghan



	Kieran
	Keyes
	Technician Member
	Cork



	Karen
	Kilgallen
	Technician Member
	Longford



	Tony
	Killeen
	Technician Member
	Wicklow



	Michael
	Knowles
	Technician Member
	Wicklow



	John
	Lacy
	Technician Member
	Tipperary



	Maria
	Laes
	Technician Member
	Laois



	Michelle
	Lafferty
	Technician Member
	Dublin



	Martin
	Leech
	Technician Member
	Dublin



	Jennifer
	Long
	Technician Member
	Dublin



	Peter
	Lumsden
	Technician Member
	Dublin



	Siobhan
	Lydon
	Technician Member
	Cork



	Angela
	Lynch
	Technician Member
	Cavan



	Imelda
	Lyons
	Technician Member
	Kildare



	Patrick
	Mahony
	Technician Member
	Clare



	Breon
	Manning
	Technician Member
	Cork



	Jane
	Martin
	Technician Member
	Wicklow



	Mary
	Matthews
	Technician Member
	Louth



	Anne
	Mc Caffrey
	Technician Member
	Dublin



	Joan
	Mc Carville
	Technician Member
	Dublin



	Simon
	Mc Cormack
	Technician Member
	Dublin



	John
	Mc Govern
	Technician Member
	Dublin



	Helen
	Mc Guirk
	Technician Member
	Dublin



	Mabel
	Mc Hugh
	Technician Member
	Donegal



	Donna
	Mc Maugh
	Technician Member
	Dublin



	Katrina
	Mc Ternan
	Technician Member
	Dublin



	Nicola
	McBride
	Technician Member
	Donegal



	Niamh
	McCarthy
	Technician Member
	Dublin



	Paula
	McCarthy
	Technician Member
	Dublin



	Catherine
	McCormack
	Technician Member
	Galway



	Clare
	McCormack
	Technician Member
	Wicklow



	Margaret
	McDonnell
	Technician Member
	Dublin



	Tanya
	McEntee
	Technician Member
	Cavan



	Mary
	McGing
	Technician Member
	Mayo



	Kevin
	McGranaghan
	Technician Member
	Dublin



	Lucy
	McGrane
	Technician Member
	Dublin



	Denis
	McGrath
	Technician Member
	Dublin



	Margaret
	McGrath
	Technician Member
	Cork



	Tim
	McGrath
	Technician Member
	Kildare



	Aileen
	McKenna
	Technician Member
	Dublin



	Helena
	McNamara
	Technician Member
	Dublin



	Michelle
	McNamara
	Technician Member
	Clare



	Michael
	McPherson
	Technician Member
	Dublin



	Denise
	Meegan
	Technician Member
	Monaghan



	Alison
	Meehan
	Technician Member
	Wicklow



	Sarah
	Meehan
	Technician Member
	Dublin



	June
	Menton
	Technician Member
	Dublin



	Ken
	Moloney
	Technician Member
	Waterford



	Marion
	Moran
	Technician Member
	Mayo



	Larysa
	Motruk
	Technician Member
	Dublin



	Aidan
	Murphy
	Technician Member
	Louth



	Ann-Marie
	Murray
	Technician Member
	Kerry



	Margaret
	Murray
	Technician Member
	Galway



	Hazelle
	Murtagh
	Technician Member
	Louth



	Sandra
	Nagle
	Technician Member
	Wicklow



	Mark
	Nolan
	Technician Member
	Dublin



	Paul
	O’Hanlon
	Technician Member
	Dublin



	Alan
	O’Brien
	Technician Member
	Limerick



	Amanda
	O’Brien
	Technician Member
	Wicklow



	Ann
	O’Brien
	Technician Member
	Wexford



	Ashley
	O’Brien
	Technician Member
	Wicklow



	Patricia
	O’Brien
	Technician Member
	Wicklow



	David John
	O’Brien
	Technician Member
	Dublin



	Lucia
	Obuchova
	Technician Member
	Dublin



	Niamh
	O’Callaghan
	Technician Member
	Clare



	Stephanie
	O’Connell
	Technician Member
	Dublin



	David
	O’Connor
	Technician Member
	Limerick



	Mary
	O’Connor
	Technician Member
	Galway



	Noel
	O’Connor
	Technician Member
	Tipperary



	Stephen
	O’Connor
	Technician Member
	Dublin



	Ita
	O’Dea
	Technician Member
	Dublin



	Donagh
	O’Farrell
	Technician Member
	Dublin



	Maria
	O’Hagan
	Technician Member
	Sligo



	Caroline
	O’Halloran
	Technician Member
	Cork



	Siobhan
	O’Keeffe
	Technician Member
	Cork



	Mark
	O’Leary
	Technician Member
	Dublin



	Brigid
	O’Mahony
	Technician Member
	Cork



	Maeve
	O’Malley
	Technician Member
	Dublin



	Claire
	O’Neill
	Technician Member
	Dublin



	Conor
	O’Neill
	Technician Member
	Dublin



	Nigel
	O’Neill
	Technician Member
	Dublin



	Donal
	O’Reilly
	Technician Member
	Cavan



	Elaine
	O’Rourke
	Technician Member
	Dublin



	Anthony
	O’Sullivan
	Technician Member
	Limerick



	Anne
	Paton
	Technician Member
	Meath



	Peter
	Pedersen
	Technician Member
	Dublin



	Barbara
	Pentony
	Technician Member
	Dublin



	Ademola
	Peters
	Technician Member
	Dublin



	Sarah
	Phelan
	Technician Member
	Dublin



	Deirdre
	Pierce-McDonnell
	Technician Member
	Kildare



	Bernie
	Povey
	Technician Member
	Wicklow



	Catherine
	Power
	Technician Member
	Waterford



	Deborah
	Power
	Technician Member
	Waterford



	Una
	Price
	Technician Member
	Dublin



	Sean
	Prior
	Technician Member
	Tipperary



	Karen
	Quinlan
	Technician Member
	Dublin



	Patrick
	Quinn
	Technician Member
	Dublin



	Teresa
	Quinn
	Technician Member
	Roscommon



	Aine
	Rafferty
	Technician Member
	Monaghan



	Joanne
	Rafferty
	Technician Member
	Kildare



	Susan
	Reid
	Technician Member
	Dublin



	Beatrice
	Rene
	Technician Member
	Dublin



	Brid
	Rigney
	Technician Member
	Kildare



	Deborah
	Roberts
	Technician Member
	Limerick



	Earl
	Roberts
	Technician Member
	Dublin



	Grace
	Roche
	Technician Member
	Dublin



	Sabine
	Rosler
	Technician Member
	Wexford



	Kevin
	Ruddock
	Technician Member
	Dublin



	Margaret
	Ryan
	Technician Member
	Dublin



	Esther
	Salley
	Technician Member
	Wicklow



	Jo Ann
	Shannon
	Technician Member
	Dublin



	Patrick
	Sharkey
	Technician Member
	Dublin



	Una
	Sheils
	Technician Member
	Louth



	Mairead
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Year | Eamings | Employment | Income % | Health% | Total %
Threshold | & Training %
1957/85 | N/A 1 N/A 125 225
1988/89 | N/A 1 N/A 125 225
1989/9 | N/A 1 N/A 125 225
1990/91 | N/A 1 N/A 125 225
1991/92 | N/A 1 N/A 125 225
1992/% | N/A 1 N/A 125 225
1993/9 | N/A 1 1 125 325
1994/95 | 65,996 1 N/A 125 225
1995/% | 9,256 1 N/A 125 225
199/97 | £9,776 1 N/A 125 225
1997/98 |_£10204 1 N/A 125 225
1998/99 | _£10,764 1 N/A 125 225
1999/00 | _£11,284 N/A N/A 200 200
2000/01 | _£14,560 N/A N/A 200 200
2001 £10610 N/A N/A 200 200
2002 8512 N/A N/A 200 200
2003 8512 N/A N/A 200 200
2004 18512 N/A N/A 200 200
2005 20800 N/A N/A 200 200
2006 @280 N/A N/A 200 200
2007 | <emoe0 | N/A N/A 0 0
Gooag | NA | Na 22
> €100,100 N/A N/A 25 25
2008 | <e26000 | N/A N/A 0 0
tézg% ; N/A N/A 2 2
>€100100 | N/A N/A 25 25
009 | <ers03 N/A N/A | 339% | 3309%
2’1 zg?& ; N/A N/A 1% 1%
>€100100 | N/A N/A 416% | 416%
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Minimum

i PRSI-Free
Year Upper Limit | PRSI Rate %
Payment | Allowance
1987/88 N/A N/A N/A N/A
1988/89 £16,200 £208 N/A 3
1989/90 £16700 £208 N/A )
1990/91 £17,300 £208 N/A 5
1991/92 £18,000 2534 N/A 5
1992/9 £19,000 2534 N/A 5
1993/94 £20,000 £250 N/A 5
1994/95 £20,900 £250 N/A 5
1995/9% £21,500 £230 £520 5
1996/97 £22,300 o215 £1,040 5
1997/98 £23,200 o215 £1,040 5
1998/99 £24,00 215 £1,040 5
1999/00 £25,400 o215 £1,040 5
[2000/01 £26,500 o215 £1,040 5
2001 N/A £200 N/A 3
2002 N/A = N/A 3
2003 N/A 53 N/A 3
2004 N/A €3 N/A 3
2005 N/A 53 N/A 3
2006 N/A 258 N/A 3
2007 N/A 258 N/A 3
2008 N/A 258 N/A 3
2009 N/A 53 N/A 3
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Dublin | Custom | Temple | Other
Aras | House | Bar Arcas
Docks
Commercial Property.
Owner Occupier:
Free Depreciation 0% 00% | 1005 | 100%
Initial Allowance 2% 50% 0% 50%
and
Annual Allowance” 2% % % %
Lessor:
Free Depreciation n/a n/a na n/a
nitial Allowance 2% 0% 0% 50%
and
Annual Allowance” 2% % % %
Qualifying Period 0794 | 2019 [ 050199 [ 310704
Residential Property
Owner Occupier* S%pa | OId:10% | New:5% | 5% pafor
for10 pa | pafor10 | 10years
years | forld | yearsOld
years | 10% pa for|
10 years
Lessor: “Section 23" type relef applies with unrestrictec
setoff against total rental income
Qualifying Period s above for each area
Plant and Machinery
Accelerated allowances | 25% 25%° 2% 2%
expenditure incurred
between 01.04.91 and
010192
Expenditure incurred w/a n/a wa wa

after 01,0492






OPS/images/CHART38_1.jpg
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Upto100%
Upto100%
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Single & | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011

Widowed | ¢ | € | € | € | e | €| €| €| €| €| ¢
Under 65
Years 3034| 5210] 5210] 5210] 5210| 5210| 5210

65 and over | 6,290]13,000[15,000] 15,500] 16,500[17,000[ 19,000 20,000 20,000] 20,000] 18,000

Couples c el e e|e|e|e|e| e e]|ce
Under 65
Years 6,068 10,420 | 10420 | 10,420 | 10,420|10420| 10,420

65 and over | 12,580 | 26,000 | 30,000 | 31,000 33,000 | 34,000] 38,000 | 40,000 40,000| 40,000 | 36,000
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Tax Year Singly | Married Couples, | Married Couples, | One-Parent | Rate
Widowed One Income Two Incomes Family
] € £ £
2000/01 117,000 128000 34000 120,150 2%
Balance Balance Balance Balance s
" Note: Transferable between SpouSes Up to 3 maximiim of £25,000 for any one spouse
] B € £
2001 114,800 121,460 29,600 17,51 0%
Balance Balance Balance Balance %
*Note: Transferable beteen spouSes Up 1o 3 maximiim of £21,460 for any one Spou:
€ € € €
2002 125,000 137,000 156,000 132,000
Balance Balance Balance Balance 2%
* Note: Transferable between spouses up to a maximum of €37,000 for any one spou:
€ € € €
2003 25,000 137,000 56,000 132,000 0%
Balance Balance Balance Balance 2%
* Note: Transferable between spouses up to a maximum of €37,000 for any one spouse
€ € € €
2008 TR0 137,000 156,000 152,000 0%
Balance Balance Balance Balance 2%
* Note: Transferable between Spouses up to a maximum of €37,000 for any one spou:
€ € € €
205 125,400 138400 158,500 135400 0%
Balance Balance Balance Balance %
* Note: Transferable between spouses up to a maximum of €3%400 for any one spouse.
€ € € €
2006 32,000 1,000 64,000 36,000
Balance Balance Balance Balance
* Note: Transferable betsween spouses up to a maximum of €41,000 for any one spou:
€ € € €
2007 34000 33,000 5000 38,000 0%
Balance Balance Balance Balance %
“Note: Transferable between SpouSes up to a maximim of €43,000 for any one spouse
€ € € €
2008 A0 a0 70800 35,400 0%
Balance Balance Balance Balance %
*Note: Transferable betieen spovses up 1o a maximii of €44,400 for any one spouse,
€ € € €
2009+ 2010 36400 S0 72800 040 0%
Balance Balance Balance Balance a%
* Note: Transferable between spouses up to a maximitm of €45400 for any one spou:
€ € € €
1 32500 130 6600 3680 |20%
Balance Balance Balance Balance | 31%

T S | T 5 O ——
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Year Non- Residential | Developed | Developed | Construction

Residential Land Residential Non- Services
Land Residential

2000 5% 20% 2% 4% 24%

2001 5% 20% 20% 20% 20%

2002 5% 20% 16% 16% 16%

200810

et 5% 20% 12%% 129% 126%

2009 25% 25% 121% 12%% 12%%
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Accounting 1st Instalment 2nd Instalment Balance of Tax
Periods Ended (if any) and
CT1 Filing Date
1January 2002- 28June202  |Onadate6months |Ona date 1 month
31July 2002 after the accounting  from the notice of
period ends but not _[assessment. (Form
later than 28th day of |CTI is due ona date

the month in which
that day falls

9 months after the
end of the accounting
period)

1 August2002- 31

On a date 31 days

Ona date 6 months.

Ona date 1 month

December 2002 [before the end of the |after the accounting  [from the notice of
accounting period | period ends but not  [assessment. (Form
but not laterthan  later than 25th day of [CTI is due ona date
28th day of the the month inwhich |9 monthsafter the
month inwhich that | that day falls end of the accounting
day falls period)

1january 2003-  [Onadate31days  |Onadate6months |Together with the

1July 2003 before the end of the |after the accounting  [Form CT1 on a date
accounting period but| period ends but not (9 months after an
ot later than 25th later than 25th day of [accounting period
day of the monthin | the month inwhich  [ends but no later
which that day falls | that day falls than 215t day of that

month

2]uly 2003 - 31 Onadate31days [Onadate 6 months Asabove

December 2005 before the end of the |after the accounting
accounting period | period ends but not
[but not later than 21t [later than 21t day of
day of themonthin ~[the month in which
which that day falls | that day falls

1 January 2006 Asabove No second instalment Asabove

onwards (export for “large

companies”, se
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ACCOUNTING | STANDARD RATE | HIGHER RATE [LOWER™ RATE

PERIOD

1/4/1991 0% n/a n/a

w©

31/3/1995

1/4/195 © 38% n/a n/a

31/3/1997 (First £50,000 @ 30%)

1/4/197 © 36% n/a n/a

31/12/1997 | (First £50,000 @ 28%)

Y/E31/12/199% 2% n/a n/a
(First £50,000 @ 25%)

Y/E31/12/199 2% n/a n/a
(First £100,000 @ 25%)

Y/E31/12/2000 4% 5% 125%

Y/E31/12/2001 20% 5% 125%

Y/E31/12/2002 16% 5% 125%
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& onwards
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Night Allowances Day Allowances
Class of 5 hours
Allowances | Normal | Reduced | Detention | 10hours | butless
Rate Rate Rate | ormore | than10

hours

ARate | eus3 | a3y | @261 €81 €1828
BRate | g14358 | €12281 €182 4481 €188
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Aot | Normal | Reduced_ | Detention |10 hours or | ROUS Put
Rate Rate Rate more | IS than
10 hours
ARate | ela445 | @13317 | €221 €313 €17.60
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2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010
US dollar 0946 | 11312 | 12439 | 12441 | 1.2556 | 13705 | 1.4708 | 13948 | 1.3257
Sterling 0,629 | 06919 | 0.6786 | 0.6838 | 0.6517 | 06843 | 07962 | 0.8909 [ 0.85754
Danish krone | 7.3 | 74307 | 7.4399 | 7.4518 | 7.4591 | 7.4506 | 7.4560 | 74462 | 7.4473
Japancse yen | 118.10 | 13097 | 13444 | 13685 | 146.02 | 16125 | 15246 | 13034 | 11624
Swiss franc 1467 | 15212 | 15438 | 15485 | 15720 | 16427 | 15874 | 15100 | 13803
Swedish krona | 916 | 91242 9.1243 | 92522 | 92544 | 9.2501 | 9.6152 | 106191 | 95573
Norwegian krone | 7.51 | 8.0033 | 83697 | 8.0092 | 5.0472 | 80165 | 82237 | 87278 | 0043
‘Canadian dollar | 1484 | 15817 | 16167 | 15067 | 1.4257 | 14678 | 15594 | 15850 | 13651
“Australian dollar | 1738 | 17379 | 16905 | 16320 | 1.6668 | 1.6348 | 17416 | 17727 | 1.4423
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'MOTOR CARS

Effective from 1 July 2007 to 30 June 2008

Official Motor Engine Capacity
Travel ina Upto1,200cc | 1,201cc t01,500cc | 1,501cc and over
Calendar Year

Upto6437km | 5216cent 61.66 cent 7832 cent
6438km and over | 27.08 cent 3096 cent 36.65 cent
Effective from 1 July 2008 to 4 March 2009

Official Motor Engine Capacity

Travel ina Upto1,200cc | 1,201cc t01,500cc | 1,501cc and over
Calendar Year

Upto6437km | 5216cent 6167 cent 7876 cent
6438km and over | 2829 cent 31.49 cent 37 94 cent
Effective from 5 March 2009

Official Motor Engine Capacity

b e Upto1,200cc | 1,201cc t01,500cc | 1,501ccand over
Calendar Year

Upto6437km | 39.12cent 4625 cent 59.07 cent
6,438km and over | 21.22 cent 23,62 cent 2846 cent
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'MOTORCYCLES

Effective from 1 July 2007 to 30 June 2008

Official Motor Engine Capacity
Travelina 150cc or less | 15lccto250ce | 25lccto600ce | 60lce and over
Calendar Year

Up to 6437km 1892 cent 2635 cent 3113 cent 37.96 cent
6438km and over | 1189 cent 1694 cent 19.48 cent 2259 cent
Effective from 1 July 2008 to 4 March 2009

Official Motor Engine Capacity

z’_’l‘: doryear | 10ccorless | 15lccto2S0cc | 2Slecto600cc | 60lccandover
Up to 6437km 19.30 cent 2680 cent 3162cent 3812 cent
6438km and over | 1249 cent 1775 cent 2093 cent 2346 cent
Effective from 5 March 2009

Official Motor Engine Capacity

'g:l‘;:'d“"& o 150cc or less | 15lccto250cc | 251ccto600ce | 601cc and over
Up to 6437km 14.48 cent 2010 cent 2372 cent 2859 cent
6438km andover | 937 cont 1331 cent 1529 cent 17.60 cent
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1980/81

Single/Widoww(er)  Married Couple
1,000 @25% 2,000@25%
4,000@35% 8,000@35%
2,000 @45% 4,000@ 45%
2,000@55% 4,000 @55%
Bal @ 6% Bal @60%

1981/82
Single/Widoww(er)  Married Couple
1,000@25% 2,000@25%
4,500@35% 9,000@35%
2,000@45% 4,000@ 45%
2,000@55% 4,000@55%
Bal @ 60% Bal @60%

1982/83
Single/Widoww(er)  Married Couple
1,000@25% 2,000@25%
3,000@35% 6000@35%
2,000@45% 4,000 @ 45%
2,000@55% 4,000@55%
Bal @ 6% Bal @60%

198384
Single/Widow(er)  Married Couple
1,000@25% 2,000@25%
3,000@35% 6000@35%
2,000@45% 4,000 @ 45%
2,000@55% 4,000@55%
2,000@60% 4,000@ 60%
Bal @ 65% Bal @65%

1984/85
Single/Widow(er)  Married Couple
4,000@ 35% 8,000@35%
2000@ 45% 4,000@45%
2,000 @ 5% 4,000@55%
2,000@ 60% 4,000 60%
Bal @ 65% Bal @ 65%
1985/86
Single/Widow(er)  Married Couple
4500@35% 9,000@35%
2,800 @ 48% 5,600 @ 48%
Bal @ 60% Bal @ 60%
1986/87 and 1987/88.
Single/Widow(er)  Married Couple
4700@35% 9,400@35%
2,800 @ 48% 5,600 @ 48%
Bal @58% Bal @ 5%
1988/89
Single/Widow(er)  Married Couple
5700@35% 11400 @ 35%
2,900 @ 48% 5,800 @ 48%
Bal @58% Bal @ 5%
196990
Single/Widow(er)  Married Couple
6100@ 2% 12,200 @32%
3100@ 45% 6,200 45%

Bal @ 56% Bal @ 5%
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Chargeable Periods Ending Specified Amount

€
Between 1/1/2002 - 31/12/2005 inclusive 2,00
Between 1/1/2006 - 31/12/2006 inclusive 2,00

On or after 1/1/2007 24,000
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(65,000 + €2,000 + €20,000)

= €24,444
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Relief

Date of Gift or
Tnheritance Agricultural Property | Threshold | Gifts | Inheritance
11494107295 |Farm land & buildings | £300,000 | 80% | 65%
Balance [ 30% | 30%
[Other farm assets Al [25% | 25%
8295102219 |Farm land & buildings | £300,000 | 80% | 65%
Balance | 50% | 50%
[Other farm assets AL |50% | 50%
23.1.961022.1.97 |All farm assets Al | 75% | 7%
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Gift or inheritance in

1959
ort [ 1990 | 199 | 1992 | 1993 | 1994 | 1995 | 1996 | 19 | 1998 | 1999
carlier

Relationship
to donor/testator

Crild or minor | 150,000 156,000 161,400 166350 171,750 174,000
child o deceased.

Ghild or parent
wwhere <116 FA
1991 spplies

182,550 155350 [ 155,400 [ 192500

Lineal ancestor | 20,000 | 20,800 | 21,520 | 22180 | 22900 | 23200 | 23760 | 24340 | 28,740 | 55120 | 55720
(other thana

parent where
S116 FA 1991
applies) lineal
descendant (other
than s child or
minor child o 2
deceased child),
brother, sister,
child of rother or
siter

“Any other person | 10,000 | 10,400 | 10760 | 11,090 | 11,450 | 11,600 | 11,880 | 12170 | 12370 | 12560 | 12860
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Rate

Aged under 70 years Aged 70 years and over
NoMedical | WithMedical | NoMedical | With Medical
Card Card Card Card
“Relevant 10% 7% 7% 7%
Income” in exces:
of €100,000
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Part of Aggregate Rate
Tncome “Aged under 70 years “Aged 70 years and over
NoMedical | With Medical | NoMedical | With Medical
Card Card Card Card
The first €10,036 2% 2% 2% 2%
The noxt €5,980 a a % a
The remainder 7% I3 1% 1%
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Year of First-Time Buyers Others
Mortgage 2010 + 2011 2010 + 2011
Years1+2 25% 5%
Years3,4+5 25% 5%
Years 6 + 7 20% 15%
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Maximum Allowable

Tax Year 2010 + 2011 First-Time Other™
Buyers* €
€
Single Person 10,000 3,000
Married / Widowed 20,000 6,000
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INCOME YEAR | VALUATION AS AT
ENDED 5 APRIL 5APRIL
£ £
1983 20,000 65,000
1984 2,00 65,622
1985 23,395 66,491
1986 21,268 68,728
1987 25,307 69,971
1988 25,795 74,321
1989 26,650 82,772
1990 27,800 91,000
1991 28,500 96,000
1992 2,500 90,000
1993 28,100 91,000
1994 25,000 75,000
1995 29,500 94,000
1996 30,100 101,000
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Person dying in

From

1993 199 1995 19% 1997 1998 199 | 11799

/1200

Exemption | 10,000 | 10,150 | 10,390 | 10,650 | 10,820 | 10,980 | 11,250 | 40,000
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Value Owner- First-Time Buyers who are Owner-
Occupiers & | _Oceupiers of Second-Hand Property
Investors Instrument Executed
Between Between | Between
6/1/2001 |, 2122004 | 142007
and Pred/12/2008| 7 ong and
41172007 30372007 | 771272008
Up to €127,000 Nil Exempt Exempt |  Exempt
€127,001 - €190,500 3% Exempt Exempt Exempt
€190,501 - €254,000 % 3% Exempt Exempt
€254,001 - €317,500 5% 375% Exempt | Exempt
€317,501 - €381,000 % 45% 3% Exempt
€381,001 - €635,000 7.5% 7.5% 6% Exempt
Over €635,000 9% 9% 9% Exempt
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VALUATION DATE* THRESHOLD £
5 April 1997 115,000
5 April 1998 138,000
5 April 1999 200,000
5 April 2000 300,000
5 April 2001 342,000
5 April 2002 438,000
5 April 2003 1,000,000
5 April 2004 1,140,000
5 April 2005 1,300,000
5 April 2006 1,389,000
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Slice Cumulative  Rate of Tax Tax Cumulative

Slice % Thereon Tax

‘Threshold Threshold

Amount Amount + nil nil nil

10,000 10,000 20 2,000 2,000
40000 50,000 30 12,000 14,000
50,000 100,000 35 17,500 31,500
50,000 150,000 0 20,000 51,500
50,000 200,000 5 2500 74,000
Balance 55
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Date ‘Thresholds
Services Goods

£ € £ € £ €
1November1972 | "1,800 | 228553 | 6000 | 761843 | "12000 | 1523686
1November1979 | "3000 | 380921 [ "9,000 | 11427.6¢ | 18,000 | 2285529
20 November 1981 | 15000 | 1904607 | 30,000 | 3809214
1July 1983 12000 | 1523286 | 25000 [ 3174352
24 May 1989 15000 | 1904607 | 32000 | 4063162
1]July 1994 20,000 | 2539476" | 40,000 | 5078952
1May 2006 27,500 55,000
1 March 2007 35,000 70,000
1 May 2008 37,500 75,000
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20,000
3,000
5,000
10,000
10,000
10,000
10,000
10,000
15,000
15,000
15,000

20,000
23,000
28,000
38,000
48,000
58,000
68,000
78,000
93,000
108,000
123,000

Nil

1500
1,900

2,700
3,100
5,250
6,000
6750

Nil

4300
6,600
9,300
12,400
17,650
23,650
30,400
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Cumulative Cumulative

Slice Slice Rate of Tax  Tax Thereon Tax

€ £ % £ £

(a) the taxable gift or inheritance is taken on or before 31 March 1978.

10,000 10,000 Nil Nil Nil
3,000 13,000 10 300 300
5,000 18,000 12 600 900
10,000 28,000 15 1,500 2400
10,000 38,000 19 1,900 4300
10,000 48,000 3 2300 6,600
10,000 58,000 z 2700 9,300
10,000 68,000 31 3,100 12400
15,000 83,000 35 5250 17,650
15,000 98,000 40 6,000 23,650
15,000 113,000 5 6750 30400
Excess 50
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(b) the taxable gift or inheritance is taken on or after 1 April 1978.

10,000 10,000 Nil Nil Nil
3,000 13,000 20 600 600
5,000 18,000 2 1,100 1,700
10,000 28,000 2 2500 4,200
10,000 38,000 30 3,000 7,200
10,000 48,000 35 3500 10700
10,000 58,000 40 4,000 14700
10,000 68,000 a5 45500 19,200
15,000 83,000 50 75500 26700
15,000 98,000 55 8,250 34,950
Excess 60
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Cumulative Cumulative

Slice Slice Rate of Tax  Tax Thereon Tax
£ £ % £ £
(a) the taxable gift or inheritance is taken on or before 31 March 1978.
5,000 5,000 Nil Nil Nil
3,000 8,000 20 600 600
5,000 13,000 2 1,100 1700
10,000 23,000 2 2500 4,200
10,000 33,000 30 3,000 7,200
10,000 43,000 35 3500 10700
10000 53,000 40 4,000 14700
10,000 63,000 a5 4,500 19,200
15,000 78,000 50 7,500 26700
15,000 93,000 55 8250 34950
Excess 60
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Cumulative Cumulative

Slice Slice Rateof Tax  Tax Thereon Tax

£ £ % £ £
150,000 150,000 Nil Nil Nil
50,000 200,000 2 12,500 12,500
50,000 250,000 30 15,000 27,500
50,000 300,000 35 17,500 45,000
50,000 350,000 40 20,000 65,000
50,000 400,000 a5 22,500 87,500
Excess 50
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Period Tax Credit Tax Credit

Normal Dividend Manufacturing.
Dividend

5/4/1976t0 35/65 N/AT

5/4/1978

6/4/1978 t0 30/70 1/18

5/4/1983

6/4/1983 t0 35/65 1/18

5/4/1988

6/4/1988 to 32/68 1/18

5/4/1989

6/4/1989 t0 /72 1/18

5/4/1991

6/4/1991 to 25/75 1/18

5/4/1995

6/4/1995 t0 /77 1/18

5/4/1997

6/4/1997 to 2179 1/18

2/12/1997

3/12/1997 t© 11/89 1718

5/4/1999
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Cumulative Cumulative

Slice Slice Rate of Tax  Tax Thereon Tax
€ € % £ £

(b) The taxable gift or inheritance is taken on or after 1 April 1978.
30,000 30,000 Nil Nil Nil
3,000 33,000 5 150 150
5,000 38,000 7 350 500
10,000 48,000 10 1,000 1500
10,000 58,000 13 1,300 2800
10,000 68,000 16 1,600 4400
10,000 78,000 19 1,900 6300
10,000 88,000 2 2,200 8,500
15,000 103,000 2 3,750 12250
15,000 118,000 2 4,200 16,450
15,000 133,000 31 4,650 21,100
15,000 148,000 34 5,100 26,200
15,000 163,000 37 5550 31,750
15,000 178,000 40 6,000 37,750
15,000 193,000 3 6450 44200
15,000 208,000 6 6,900 51,100
15,000 223,000 19 7,350 58,450
Excess 50
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Cumulative Cumulative

Slice Slice Rate of Tax  Tax Thereon Tax
£ £ % £ £

(a) the taxable gift of inheritance is taken on or before 31 March 1978.
15,000 15,000 Nil Nil Nil
3,000 18,000 5 150 150
5,000 23,000 7 350 500
10,000 33,000 10 1,000 1,500
10,000 43,000 13 1,300 2,800
10,000 53,000 16 1,600 4400
10,000 63,000 19 1,900 6,300
10,000 73,000 2 2200 8,500
15,000 88,000 2 3750 12250
15,000 103,000 28 4,200 16,450
15,000 118,000 31 4,650 21,100
15,000 133,000 34 5100 26,200
15,000 148,000 37 5550 31,750
15,000 163,000 40 6,000 37,750
15,000 178,000 3 6450 44,200
15,000 193,000 46 6,900 51,100
15,000 208,000 9 7350 58,450
Excess 50
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EMPLOYEE - CLASS A1

PRSI HEALTH
CONTRIBUTION
Employer Rate® Employee, Employee,
Income € Rate Rate
010 T075% 07506 [ T
1075% 75,037 onwards | NIL 5%
201 1075% “All income % Abolished
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First and Second Child 33| 53] 55| 55| 575 55| 58] 573 r3| 55

Third and Subsequent Child | 41| 830| 830] s30] s30] s30[ s30[ 30| 830

“Marginal Relicf rates 20% | 40% | 40%] 40%] 40%] 40%] 40%] 40%] 40% | 40%






