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The purpose of this note is primarily to seek confirmation from Revenue on when the “subject to tax
test” in Schedule 24, paragraph 91, TCA 1997 can be said to be satisfied in respect of dividends paid
to an Irish tax resident company from a company resident in another EU Member State (or in an EEA
State which has a DTA with Ireland).

Practitioners submit that there is one particular scenario where the “subject to tax test” in Schedule
24, paragraph 91, TCA 1997 can be said to be satisfied following the outcome of a number of cases
that have been considered by the Court of Justice of the European Union (CJEU) and the UK Courts.

The “subject to tax” wording is found in subparagraph 4 in the definition of amount B:
“The rate per cent of tax...applicable to the relevant profits...”

The scenario where practitioners assert that a dividend received in Ireland can be said to satisfy the
“subject to tax test” includes the situation where a dividend has been paid to an Irish company by a
subsidiary out of profits which were within the charge to tax in the EU Member State of the
subsidiary, but were exempt from tax by virtue of a participation exemption (e.g. a tax-exempt
capital gain of a subsidiary company resident in another EU Member State).

It is common for Irish companies to have a subsidiary which in turn holds other subsidiaries, and the
lack of clarity on the application of Schedule 24, paragraph 91, TCA 1997 to the above scenario adds
unnecessary complexity for groups who seek to repatriate cash from foreign subsidiaries.

1. Background

Schedule 24, paragraph 91, TCA 1997 was introduced by Finance Act 2013 as part of Ireland’s
response to the judgment of the Court of Justice of the EU (CJEU) in the Franked Investment
Income group litigation case?, (hereinafter called “the Fll case”). The CJEU decision in the Fll case
is settled case law at EU level.

In the Fll case, the CJEU held, in simple terms, that the UK’s pre-2009 system of taxing foreign
dividends subject to credit relief for foreign taxes paid was discriminatory and contrary to EU
freedoms. The UK’s pre-2009 system of taxing foreign dividends and providing credit relief was
similar to Ireland’s current approach to the taxation of foreign dividends. The UK’s response to
the judgement was to introduce a foreign dividend exemption regime.

In the Fll case, the CJEU held that a Member State which taxes foreign (EU) source dividends,
whilst giving credit relief for foreign taxes on the underlying profits, should ensure that the level
of credit relief afforded should be the higher of 1) the foreign underlying tax actually paid in
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respect of the profits from which the dividend was paid, and 2) tax at the foreign nominal
(headline) rate of tax on the gross amount of the dividends, provided that the income funding
the dividends is subject to tax.

Following on from that judgement, the UK Courts have explored how this ‘subject to tax’ test
should be applied to various commonly occurring scenarios that arise in international group
structures. The key UK cases relevant to the issue at hand include the UK High Court case of Six
Continents Limited, Six Continents Overseas Holdings Limited v CIR [2016] EWHC 2426 (Ch)
(hereinafter referred to as “the Six Continents case”) and the UK High Court case of FIl Group
Litigation (Test Claimants) v HMRC [2019] EWHC 2014 (Ch) (hereinafter referred to as “the FIl UK
case”). In our view, the same conclusions should apply to Schedule 24, paragraph 91, TCA 1997
and an Irish Court would reach the same conclusions as the UK High Court did in these cases.

We should point out that both these cases relate to a wide range of matters and have been
working their way through the UK Courts system for a number of years. A number of matters
pertaining to the cases are currently unresolved and subject to further appeal. These matters are
understood to be of a procedural / computational manner. It is understood that the UK Court of
Appeal has refused HMRC permission to appeal the substantive issues of the cases and hence
they can now be said to be settled by the UK Courts. It is these substantive issues that are the
subject of this note and discussed in the analysis below.

Analysis - Dividends funded from an exempt participation gain

Both the FIl UK case and the Six Continents case examine whether an additional tax credit should
be available in the UK in respect of a dividend received by a UK resident company from a
company resident in another EU Member State under the principles of the CIEU decision in the
Fll case where the dividend was funded from an exempt participation gain.

In both cases, the UK High Court found the answer to this question to be yes. For simplicity, we
have only discussed the Six Continents case below. The analysis in the Fll UK case on this point is
substantially the same.

In the Six Continents case, Six Continents Limited, a company tax resident in the UK, received
dividends from Six Continents International Holdings BV (“SCIH”), a Dutch tax resident company,
in the accounting periods ending 30 September 1993, 1996 and 1997. The dividends paid to Six
Continents Ltd by SCIH were funded from dividends received from its Dutch and Belgian
subsidiaries.

The dividends paid by SCIH in 1997 were partly funded from profits that arose from the
liquidation of a subsidiary of SCIH and formed part of the profits of SCIH for 1995. These profits
benefitted from a participation exemption under the Dutch Corporate Income Tax Act (“CITA”) in
the hands of SCIH — the Dutch equivalent of section 626B TCA 1997.

Dividends received by UK resident companies such as Six Continents Ltd from non-UK resident
companies were taxed under Case V of Schedule D (under section 18 of the Income and
Corporation Taxes Act 1988). One of the questions that arose in the case was whether, on foot
of the decision of the CJEU in the Fll case, Six Continents Ltd was entitled to a credit at the Dutch
standard rate of corporation tax for the dividends received from SCIH which were funded from
the exempt participation gain on the basis that they had been subject to tax in the Netherlands.
The answer to this question was yes according to the UK High Court.



In reaching this decision, Henderson J. relied on the fact that the starting point in computing the
taxable income for Dutch corporate tax purposes is the profit and loss account (which would
include profits realised on the disposal of the subsidiary). Various adjustments are then made to
the profit amount to arrive at the taxable profits, one of which is the adjustment to exclude
participation profits or gains from taxable profits.

In his judgment, Henderson J. noted that: “The profits derived from the liquidation of the
subsidiary were in principle within the charge to Dutch corporation tax, although they were
excluded from the taxable amount by virtue of the participation exemption. This is therefore
another example of an exemption which narrowed the tax base and reduced the effective rate of
Dutch tax. As such, it falls squarely within the reasoning of the ECJ in FIl (ECJ) Il, and a credit at
the Dutch nominal rate of corporation tax is needed in order to remedy the unlawful impact of
the Case V charge on the dividend in the UK.”

Practitioners submit that an Irish resident company in receipt of a dividend, which is funded
from profits arising from capital gains, for example, which were subject to an exemption in the
EU/EEA State of the subsidiary, satisfies the conditions set out in the FIl GLO cases (as outlined in
the Six Continents case) and the Irish resident company should be entitled to a credit based on
the nominal rate of tax in the EU/EEA jurisdiction of residence of the subsidiary.

We would point out that if an Irish resident company realised a gain on the disposal of a
subsidiary which was eligible for relief under section 626B, TCA 1997 (i.e. a participation
exemption regime) and that company then paid a dividend out of that gain to an Irish tax
resident parent company, the dividend would be exempt from Irish corporation tax under
section 129, TCA 1997.

Practitioners would welcome Revenue’s perspectives in relation to the application of the
principles arising from the Six Continents case in Ireland and, in particular, we would request
Revenue’s confirmation that relief under 91 would be available to an Irish resident company in
receipt of a dividend from an EU/EEA subsidiary which is funded from profits such as capital
gains covered by a participation exemption or similar relief in that particular jurisdiction.



